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UNITED  STATES  RUBBER  COMPANY, 
a  corporation, 

Appellee, 


V. 


CAP-ALL  TIRESj    INC.,    a  corpora- 
tion. 


"0 


Appellant, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 

19     I.Ai^2< 


^SOCia    MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT 


This  is  an  appeal  from  an  order  in  the  Municipal  Court 
of  Chicago  sustaining  the  motion  of  the  plaintiff  to  strike 
the  defense  and  counterclaim  and  entering  a  default  Judgment 
against  the  defendant  in  the  sum  of  $1800  and  coats.   This 
issue,  of  course,  is  to  be  determined  solely  upon  the  propriety 
of  the  court's  order  in  striking  the  tendered  defense  and 
counterclaim,  for  if  the  defense  tendered  was  a  good  defense 
the  defendant  was  not  in  default  and  the  Judgment  should  not 
have  been  entered  and  a  Jury  trial  should  be  had  in  accordance 
with  the  demand  shown  in  the  record. 

The  statement  of  claim  was  filed  on  March  1,  1957«   On 
March  1^^,  1957  a  default  Judgment  was  entered  against  the 
defendant  for  failure  to  appear,  in  the  amount  of  $1800  and 
costs.   On  March  18,  1957  the  Judgment  was  vacated  and  defendant 
given  leave  to  appear  and  ordered  to  answer  in  ten  days. 

On  April  18,  1957  "the  defendant  was  ordered  to  answer 
within  ten  days,  and  a  substitution  of  attorneys  was  allowed. 

On  May  10,  1957  a  motion  was  made  by  the  plaintiff  for 
the  entry  of  a  default  Judgment  for  the  failure  to  file  an 
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time 
affidavit  of  merits.   That  motion  was  enteredand was  continued  from^tcL 

time  thereafter.   On  at  least  one  occasion,  May  17,  1957,  a 

defense  and  counterclaim  were  filed  and  were  stricken  on  the 

plaintiff's  motion,  and  the  motion  for  default  Judgment  was 

continued. 

On  June  5»  1957  the  motion  for  default  Judgment  came  on 
again  and  the  defendant  tendered  the  defense  and  counterclaim 
which  are  here  in  issue.   After  the  court  had  indicated  its 
intention  to  strike  the  defense  and  the  counterclaim  and  to 
enter  a  default  Judgment  in  favor  of  the  plaintiff,  the  defendant 
did  not  ask  leave  to  file  an  amended  defense  or  counterclaim  but 
indicated  that  it  intended  to  appeal  and  stand  upon  the  defense 
tendered  that  day.   Then  the  attorney  for  the  plaintiff  indulged 
in  remarks  as  to  why  he  wanted  the  Judgment  entered — presenting 
to  the  court  things  that  were  entirely  beyond  the  scope  of  the 
litigation  and  went  to  the  defendnafs  dealings  with  third 
parties  and  the  financial  condition  of  the  defendant's  affairs. 
The  defendant  on  this  appeal  differs  with  the  ruling  of  the  trial 
court  as  to  the  sufficiency  of  the  defense  filed,  but  urges  that, 
If  insufficient,  the  court  should  have  granted  it  leave  to  file 
another  defense,  and  that  the  remarks  of  plaintiff's  counsel  were 
so  prejudicial  that  they  deprived  It  of  a  fair  trial. 

In  Wilson  v.  Tromly.  336  111.  App.  403,  410,  the  court 
saidg   "While  the  trial  court  should  be  liberal  in  the  allowance 
of  proper  amendments,  this  does  not  require  that  a  party  be 
permitted  repeatedly  to  file  pleadings  which  do  not  serve  to 
cure  the  defect  upon  which  the  court  has  ruled."  A  party  is 
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not  entitled  as  a  matter  of  right  to  file  an  amended  pleading. 

Aaron  v.  Dausch,  313  111.  App.  524.  Under  the  circumstances 
existing  in  this  case  it  would  certainly  have  been  no  abuse  of 
discretion  for  the  court  to  have  refused  to  allow  the  defendant 
an  opportunity  to  file  an  additional  defense,  even  if  the 
defendant  had  asked  for  that  privilege.  Likewise,  while  the 
remarks  of  plaintiff's  counsel  were  not  discreet  and  such 
collateral  matters  should  not  properly  be  presented  to  the  court 
where  it  might  be  considered  as  an  attempt  to  influence  or  prejudice 
the  court,  still  the  remarks  were  made  after  the  court  had  already 
indicated  its  decision  in  the  matter  and  could  not  have  possibly 
prejudiced  the  right  of  the  defendant  to  a  fair  disposition  of  the 
motion.   Both  the  failure  to  allow  additional  defenses  to  be  filed 
and  the  comments  of  counsel  are  urged  by  the  defendant  as  grounds 
for  reversal,  but  they  are  so  trivial  that  their  urging  merits 
little  or  no  consideration. 

There  remains  for  consideration  whether  the  defense  tendered 
and  the  counterclaim  set  up  questions  of  fact  which,  if  they 
had  been  proved,  would  have  been  a  defense  to  the  plaintiff's 
statement  of  claim. 

The  statememt  of  claim  sets  up  that  the  plaintiff  sold  and 
delivered  to  defendant  certain  goods,  wares  and  merchandise  at 
the  special  instance  and  request  of  the  defendant,  and  sets  forth 
that  such  merchandise  was  sold  and  delivered  at  various  dates  J 
that  is,  April  10,  April  17,  two  deliveries  April  20,  and  May  9, 
1956,  and  that  the  total  value  of  the  merchandise  so  delivered 
was  $2615,16,  and  sets  up  that  certain  payments  were  made  on 
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account  of  those  deliveries  on  July  23,  April  23,  September  25 
and  October  26,  and  that  those  total  payments  amounted  to 
$815.16,  and  that  there  was  a  balance  of  $1800  due  and  that  the 
plaintiff  had  requested  the  payment  of  the  balance  and  defendant 
had  failed  and  refused  to  do  it. 

The  defense  tendered  in  court  on  June  5th,  the  sufficiency 
of  which  is  here  under  consideration,  admitted  the  purchase  of 
the  goods  as  listed  by  the  plaintiff's  claim.   It  specifically 
admits  the  receipt  of  the  goods  on  April  10th  and  April  17th  and 
states  that  it  has  paid  said  invoices.   Defendant  admits  the 
receipt  of  the  goods  described  in  the  deliveries  of  April  20, 
1956,  but  denies  that  it  is  indebted  to  the  plaintiff  therefor. 
It  states  that  it  ordered  Gillette  Truck  &  Bus  Synthetic  for 
recapping  tires,  and  that  on  April  20,  1956  plaintiff  delivered 
G-lllette  Super  Tread  Synthetic  instead.   The  defendant  then 
alleged  that  it  advised  plaintiff  that  the  merchandise  was 
contrary  to  order  and  that  defendant  did  not  believe  it  fit 
for  the  purpose  intended,  and  requested  the  merchandise  be  picked 
up  by  plaintiff.   It  then  alleges  that  the  plaintiff  thereupon 
represented  to  defendant  that  the  merchandise  was  fit  for  the 
use  and  purpose  intended.   It  then  alleged  that,  relying  on  said 
representations  of  the  plaintiff,  it  proceeded  to  use  the 
merchandise,  accepted  after  this  assurance,  for  recapping  tires, 
and  that  immediately,  on  May  22,  1956,  defendant  received  complaints 
from  its  customers  relating  to  the  tires  recapped  with  the  aforesaid 
rubber.   It  then  alleged  that  it  could  not  ascertain  immediately 
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upon  using  said  merchandise  as  to  whether  or  not  it  was  fit 
for  the  purpose  intended,  as  represented  by  the  plaintiff.   It 
then  alleged  that  on  the  next  shipment,  that  of  May  9,  I956 
listed  in  the  plaintiff's  statement  of  claim,  the  merchandise 
delivered  was  in  accordance  with  the  orders   that  is,  Gillette 
Truck  &  Bus  Synthetic.   It  then  alleged  that  as  a  result  of  said 
inferior  merchandise,  from  May  22,  1956  to  October  31>  1956,  it 
was  compelled  to  make  adjustments  and  replacements  with  its 
customers,  and  that  the  damage  suffered  by  the  defendant  in  such 
replacements  and  adjustments  amounted  to  $2100,  and  that  the 
defendant  is  not  indebted  to  the  plaintiff  for  any  sum  of  money 
whatsoever. 

As  to  defendant's  answer  to  the  first  two  invoices  alleged 
as  sold  in  the  statement  of  claim,  that  it  has  been  paid — that  is 
a  matter  of  fact  to  be  determined  by  evidence.   That,  of  course, 
is  not  inconsistent  with  the  statement  of  claim  setting  forth 
the  making  of  certain  payments  by  the  defendant.   It  may  be, 
as  suggested  in  plaintiff's  brief,  that  the  defendant  Is  relying 
upon  the  well  established  custom  that  in  the  absence  of  direction 
the  first  moneys  received  should  be  applied  to  payment  of  the 
first  goods  received.   Sprague,  Warner  Sc   Co.  v.  Hazenwinkle,  53 
111.  419.  But  the  amounts  of  those  two  invoices  do  not  coincide 
with  the  payments  made,  and  there  Is  no  doubt  that  the  statement 
that  those  two  invoices  were  paid,  clearly  advises  the  plaintiff 
of  the  defense  which  it  will  have  to  meet. 

As  to  the  goods  delivered  on  April  20th,  since  this  allegation 
is  clearly  that  defendant  rejected  the  tendered  goods  as  not  being 
what  it  had  ordered;  that  it  was  induced  to  accept  the  goods  by 
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plalntlff's  statement  that  they  were  suitable  for  the  purpose 

for  which  the  goods  were  ordered,  and  that  it  did  accept  them 

and  that  it  did  use  them  and  that  complaints  were  made  by  Its 

customers  when  such  substituted  material  was  used,  this  brings 

us  to  the  definition  of  express  warranty  as  contained  in  the 

Sales  Act.   (111.  Rev.  Stats.  1957,  chap.  122-1/2,  par.  12.) 

"Any  affirmation  of  fact  or  any  promise  by 
the  seller  relating  to  the  goods  is  an  express 
warranty  if  the  natural  tendency  of  such  affir- 
mation or  promise  is  to  induce  the  buyer  to 
purchase  the  goods,  and  if  the  buyer  purchases  the 
goods  relying  thereon.   No  affirmation  of  the 
value  of  the  goods,  nor  any  statement  purporting 
to  be  a  statement  of  the  seller's  opinion  only 
shall  be  construed  as  a  warranty," 

The  remedies  for  breach  of  warranty  are  set  forth  in  section 

69  of  the  Sales  Act, 

"(1)  Where  there  is  a  breach  of  warranty  by  the 

seller«  the  buyer  may,  at  his  election — 

(a)  Accept  or  keep  the  goods  and  set  up 

against  the  seller,  the  breach  of  warranty  by  way 

of  recoupment  in  diminution  or  extinction  of  the 

price. 
##« 

(6)   The  measure  of  damages  for  breach  of  warranty 
is  the  loss  directly  and  naturally  resulting.  In 
the  ordinary  course  of  events,  from  a  breach  of 
warranty. " 

It  is  clear  that  the  defense  advised  the  plaintiff  of  the 

alleged  warranty  charged,  of  its  breach,  and  of  the  damages 

resulting  therefrom.   Section  ^2  (2)  of  the  Civil  Practice  Act 

(111,  Rev.  Stats,  1957,  chap.  110) sets  forth  the  requirements 

in  regard  to  the  sufficiency  of  pleadings? 

"No  pleading  is  bad  in  substance  which  contains 
such  information  as  reasonably  Informs  the  opposite 
party  of  the  nature  of  the  claim  or  defense  which 
he  is  called  upon  to  meet." 
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plaintlff's  statement  that  they  were  suitable  for  the  purpose 

for  which  the  goods  were  ordered,  and  that  it  did  accept  them 

and  that  it  did  use  them  and  that  complaints  were  made  by  its 

customers  when  such  substituted  material  was  used,  this  brings 

us  to  the  definition  of  express  warranty  as  contained  in  the 

Sales  Act.   (111.  Rev.  Stats.  1957,  chap.  122-1/2,  par,  12.) 

"Any  affirmation  of  fact  or  any  promise  by 
the  seller  relating  to  the  goods  is  an  express 
warranty  if  the  natural  tendency  of  such  affir- 
mation or  promise  is  to  induce  the  buyer  to 
purchase  the  goods,  and  if  the  buyer  purchases  the 
goods  relying  thereon.   No  affirmation  of  the 
value  of  the  goods,  nor  any  statement  purporting 
to  be  a  statement  of  the  seller's  opinion  only 
shall  be  construed  as  a  warranty," 

The  remedies  for  breach  of  warranty  are  set  forth  in  section 

69  of  the  Sales  Act, 

"(1)  Where  there  Is  a  breach  of  warranty  by  the 
seller«  the  buyer  may,  at  his  election— 

(a)  Accept  or  keep  the  goods  and  set  up 
against  the  seller,  the  breach  of  warranty  by  way 
of  recoupment  in  diminution  or  extinction  of  the 
price. 

(6)   The  measure  of  damages  for  breach  of  warranty 
is  the  loss  directly  and  naturally  resulting,  in 
the  ordinary  course  of  events,  from  a  breach  of 
warranty. " 

It  Is  clear  that  the  defense  advised  the  plaintiff  of  the 

alleged  warranty  charged.*  of  its  breach,  and  of  the  damages 

resulting  therefrom.   Section  42  (2)  of  the  Civil  Practice  Act 

(111,  Rev.  Stats.  1957,  chap.  110} sets  forth  the  requirements 

in  regard  to  the  sufficiency  of  pleadings? 

"No  pleading  is  bad  in  substance  which  contains 
such  information  as  reasonably  informs  the  opposite 
party  of  the  nature  of  the  claim  or  defense  which 
he  is  called  upon  to  meet." 
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In  Norton  v.  Cook,  l4  111.  App.2d  390,  in  discussing  the 

sufficiency  of  pleadings,  the  court  said: 

"All  that  is  necessary  in  the  statement  of  a 
plaintiff's  claim  in  a  declaration  is  a  clear  and 
concise  statement,  couched  in  simple  language  of 
sufficient  ultimate  facts  to  show  a  liability  on 
the  part  of  defendant  to  the  plaintiff. 
Lincoln  Park  Coal  &  Brick  Co.  v,  Wabash  Ry.  Co. , 
338  111.  82;  Lasko  v.  Meier,  2>9^   HI.  71.   In  the 
case  of  Parrino  v.  Landon,  8  111. 2d  ^1-68,  it  was 
said?   'Our  decisions  in  Wagner  v.  Kepler,  4ll 
111,  3^8,  and  G-ustaf son  v.  Consumers  Sales 
Ap:ency,  Inc..  41^  111.  235,  although  containing 
factual  differences,  reflect  the  recent  trend 
of  all  courts  to  make  form  inferior  to  substance. 
We  believe  both  Justice  and  reason  command  the 
conclusion  that  such  pleading  as  gives  enough 
information  to  indicate  a  ground  for  liability 
is  sufficient  to  support  a  judgment.'   The  case 
of  Warnes  v.  Champaign  County  Seed  Co»,  5  111. 
App.2d  151,  lays  down  the  rule  that  'the  primal 
object  in  pleading  is  to  produce  an  issue 
affirmed  on  one  side  and  denied  on  the  other 
and  the  trial  is  had  to  determine  the  issue  thus 
made . ' " 

And  recently,  in  Parrino  v.  Landon.  8  111. 2d  468,  470,  the 

court  saids 

"The  prime  purpose  of  pleading  must  never  be 
hidden  in  a  morass  of  technicalities.   Pleading 
must  inform  and  notify  both  adversary  and  court 
of  the  charges  and  defenses  of  the  pleader.   The 
desire  to  avoid  extremes  does  not  give  license 
to  mislead.   Courts  must  look  to  substance  and 
apply  basic  rules  of  other  fields  of  the  law 
when  deemed  necessary." 

It  would  therefore  appear  that  under  the  rules  in  regard 
to  pleadings,  the  defense  sufficiently  advised  plaintiff  that  as 
to  the  goods  furnished  on  April  20,  1956,  first,  it  was  not 
in  accordance  with  the  orderi  secondly,  that  the  defendant  did 
not  use  itj  thirdly,  that  defendant  told  plaintiff  to  pick 
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it  up J  fourthly,  that  plaintiff  represented  that  thp 

merchandise  was  fit  for  the  use  and  purpose  intended,  that 

defendant  relied  upon  that  representation  and  used  the 

material  furnished,  and  that  when  said  material  was  used 

it  was  not  satisfactory  for  the  purpose  for  which  it  was 

to  be  used  and  that  by  virtue  of  the  unsatisfactory  nature  of 

the  inferior  merchandise  the  defendant  was  damaged  and  that  it 

did  not  owe  any  money  for  the  goods  shipped  on  April  20th, 

The  defense  tendered  by  the  defendant  on  June  5» 
1957»  was  sufficient  under  the  statutes  and  decisions 
of  the  courts  of  Illinois  and  should  not  have  been  stricken. 
The  counterclaim  raises  the  same  questions  of  fact  as  are 
raised  by  the  defense,  and  it  should  not  have  been  stricken. 
The  ofder  striking  the  defense  and  counterclaim  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  accordance 
with  the  opinion  herein  expressed. 


REVERSED  AND  REMANDED. 


FRIEND,  P.  J.,  CONCURS. 
BURKE,  J.,  DISSENTS. 
ABSTRACT  ONLY. 


OVER. 
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it  up;  fourthly,  that  plaintiff  represented  that  the 
merchandise  was  fit  for  the  use  and  purpose  intended,  that 
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The  defense  tendered  by  the  defendant  on  June  5»  1957 
was  sufficient  under  the  statutes  and  the  decisions  of  the 
courts  of  Illinois  and  should  not  have  been  stricken.   The 
order  striking  the  defense  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  the 
opinion  herein  expressed. 


REVERSED  AND  REMANDED. 


FRIEND,  P.  J.,  CONCURS. 
BURKE,  J.,  DISSENTS. 
ABSTRACT  ONLY. 


OVER. 
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BURKE,  J.,  DISSENTINGS 

The  amended  answer  does  not  state  a  defense  to  the 
plaintiff's  statement  of  claim.   The  amended  counterclaim 
does  not  state  a  cause  of  action.   The  defendant  had  been 
given  ample  opportunity  to  file  an  adequate  pleading.   The  fact 
that  it  was  unable  to  do  so  strongly  indicates  that  it  has 
no  defense  to  the  claim.   The  defendant  says  that  he  paid 
two  invoices  but  neglects  to  state  the  amounts  or  the  dates  of 
the  payments  or  in  what  manner  the  payments  were  made.   The 
statement  of  account  filed  by  the  plaintiff  gives  defendant 
credit  for  four  ca sh  payments,  giving  specific  dates  and 
amounts. 

The  hearsay  statement  pleaded  by  the  defendant  is  neither 
a  positive  statement  of  ultimate  fact  nor  a  statement  on 
information  and  belief.   It  does  not  state  as  a  fact  what  was 
wrong  with  the  treads  or  with  the  recapped  tires.   The  advice 
of  customers  that  the  recapped  tires  had  deteriorated  and  caused 
separation  could  have  been  predicated  on  other  causes,  not  the 
fault  of  the  treading  sold  by  the  plaintiff  or  related  to  the 
suitability  of  the  treads  for  the  purpose.   Nowhere  else  in  the 
answer  is  there  any  information  as  to  what,  if  anything,  was 
wrong  with  the  treads.   The  only  damage  which  the  defendant  alleges 
is  that  it  was  obligated  to  make  adjustments  and  replacements 
with  its  customers  and  subsequently  lost  a  number  of  customers 
due  to  the  inferior  quality  of  the  merchandise.   The  adjustments 
and  replacements  made  between  the  defendant  and  its  customers 
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could  not  be  charged  to  plaintiff. 

The  pleading  alleges  that  the  treads  "were  represented 
to  be  fit  for  the  use  and  purpose  intended"  but  were  not 
so  fit.   There  is  no  arerment  as  to  what  use  and  purpose  was 
"intended."  Defendant's  pleading  does  not  say  what  use  was 
made  of  the  treads.  The  defendant,  knowing  the  grade  of  treads 
it  had  received,  elected  to  keep  them.   There  is  no  allegation 
that  there  was  anything  wrong  with  the  treads  or  wherein  the 
treads  were  not  as  warranted.   It  will  be  observed  that  the 
defendant  ordered  and  there  was  delivered  to  it  some  quantities 
of  "Gillette  Ti-uek  and  Bus  Syn."  at  .3783  a  pound  and  separate 
quantities  of  "Gillette  Super  Tread  Syn."at  .3414  a  pound.   In  my 
opinion  the  court  was  right  in  striking  the  amended  answer  and 
counterclaim  and  in  entering  Judgment  for  the  plaintiff. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel,  CARL  RELLI, 


Appellee, 


V. 


JOSEPH  F.  BOWDISH,  LEONARD  LARSEN, 
ALBERT  CANNELLA,  GEORGE  UHL  and 
EDWIN  DAVIS, 

Appellants. 


INTERLOCUTORY  APPEAL 
FROM  SUPERIOR  COURT 


COOK  COUNTY 


M 


19     I.Ar2l 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  18  an  appeal  from  an  interlocutory  order  granting 
a  temporary  injunction  entered  on  December  21^  1957  without 
notice  and  without  bond  in  the  Superior  Court  of  Cook  County. 

The  petition  in  the  Superior  Court  of  Cook  County 
is  for  a  temporary  injunction  and  prays  for  no  other  relief. 
Temporary  injunctions  are  issued  only  for  the  purpose  of 
maintaining  the  status  quo  until  a  hearing  is  had  and 
the  case  is  disposed  of  on  its  merits,   21  I.  L.  P.  Injunctions, 
sec,  k,   p,  522.   From  their  very  nature  such  Injunctions  are 
auxiliary  and  dependent  on  the  allegation  of  grounds  for  relief 
and  the  request  therefor.   It  Is  of  course  not  proper  to  dispose 
of  the  final  relief  requested  on  a  hearing  in  regard  to  a 
temporary  injunction,  but  there  must  be  some  final  relief 
requested.   In  Schuler  v.  Wolf,  372  111.  386,  at  p.  389,  the 
court  pointed  out  these  two  considerations  as  follows: 
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"There  is  a  marked  distinction  between  the  Issue  presented 
on  an  application  for  a  temporary  injunction,  or  on  a  motion 
to  dissolve  such,  and  the  one  where  the  cause  is  being  heard 
on  the  merits.  .On  the  application  for  a  temporary  injunction, 
or  a  motion  to  dissolve,  it  is  only  necessary  that  the  party 
in  whose  favor  the  restraining  order  is  sought  show,  in  the 
statemsit  of  his  case  on  the  merits,  that  he  raises  a  fair 
question  as  to  the  existence  of  his  rights.   He  must  claim  and 
satisfactorily  show  to  the  court  that  the  matter  out  of  which 
his  asserted  rights  arise  should  be  preserved  and  held 
in  statu  quo  until  the  cause  can  be  disposed  of  on  its 
merits," 

And  Mr.  Justice  Burke  stated  the  proposition  in  Biehn  v.  Tess.  3^^ 
111.  App.  140,  at  p.  145,  as  follows;   "However,  if  it  appears 
from  the  face  of  the  complaint  that  there  is  no  equity  in  it 
and  no  sufficient  grounds  are  disclosed  therein  why  the  court  should 
interfere,  it  is  error  to  grant  a  temporary  injunction." 

If  it  should  be  urged  that  the  facts  alleged  in  the  petition 
warranted  permanent  equitable  relief  although  the  prayer  was  only 
for  temporary  relief,  the  facts  alleged  indicate  that  the  con- 
troversy relates  to  who  is  the  proper  Chief  of  Police  of  the  Village 
of  Markham — the  plaintiff,  appointed  by  the  Mayor  on  a  30-day  term, 
or  the  defendant  Bowdish,  appointed  by  the  Board  of  Trustees  of 
the  village.   It  is  a  general  rule  that  equity  will  not  take  Juris- 
diction  of  political  controversies  and  that  disputed  questions  co»- 
cerning  the  appointment  of  civil  officers  and  their  right  to  hold 
office  as  such  are  of  a  nature  purely  legal  and  cognizable  only  by 
courts  of  law.   In  a  case  similar  to  the  Instant  one  on  the  facts, 
this  court  dissolved  an  injunction  and  held  it  Improvidently  issued. 
MichelB  V.  McCarty,  I96  111.  App.  493;  21  I.  L.  P.  Injunctions, 
sec.  76, 


f 
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Thls  Injunction  was  issued  without  notice  and  without  bond. 
The  pleadings  set  forth  no  emergency  that  would  have  warranted 
the  court  to  grant  the  injunction  without  notice.   Section  3  of  the 
Injunctions  Act  (111.  Rev.  Stats.  1957*  chap,  69)  is  as  follows: 

"No  court  or  judge  shall  grant  an  injunction  without 
previous  notice  of  the  time  and  place  of  the  application 
having  been  given  to  the  defendants  to  be  affected  thereby, 
or  such  of  them  as  can  conveniently  be  served,  unless  it 
appears,  from  the  complaint  or  affidavit  accompanying  the 
same,  that  the  rights  of  the  plaintiff  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  or: 
without  notice." 

This  court  in  Skarpinskl  v.  Veterans  of  Forelg:n  Vara,  343  111.  App. 

271,  at  p.  275,  said; 

"In  the  last  analysis,  to  test  the  necessity  for  the 
issuance  of  an  injunction  without  notice,  the  court  must 
ask  whether  in  the  minutes  or  hours  required  to  procure  a 
defendant's  appearance,  defendant  could  and  would  do  that 
which  would  seriously  obstruct  the  court's  power  to  deal 
Justly  and  effectively  with  the  issue  in  dispute," 

This  test  was  cited  with  approval  in  Mitchell  v.  Mitchell,  10  111. 
App. 2d  437,  and  American  Dixie  Shops.  Inc.  v.  Springfield  Lords, 
Inc. ,  8  111.  App. 2d  129.   Allegations  that  confusion  exists  in 
the  Police  Department  of  the  village  are  not  grounds  to  bring 
the  plaintiff's  rights  into  question  in  a  way  to  meet  the  test. 
The  order  of  the  court  makes  no  findings  that  the  rights  of  the 
plaintiff  would  be  unduly  prejudiced  unless  the  order  was 
entered  without  notice,  nor  shows  good  cause  why  the  bond  should 
be  waived. 

It  is  clear  that  the  petition  does  not  ask  for  permanent 
equitable  relief,  that  the  proper  remedy  to  test  the  right  to 
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public  office  Is  not  equitable  and  that  no  grounds  were 
alleged  which  would  warrant  any  relief  to  be  granted  without 
notice  or  bond. 

The  order  entered  December  21,  1957  granting  the  temporary 
injunction  Is  reversed. 


REVERSED. 


FRIEND,  P.  J.,  and  BURKE  »  J.,  CONCUR. 
ABSTRACT  ONLY. 
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John  A.  Amos,  hereafter  referred  to  as  the  plaintiff, 
brought  an  action  for  specific  performance  of  an  oral  agreement 
which  he  claimed  had  been  entered  into  between  him  and  Arthur  A. 
Helwig,  hereafter  referred  to  as  the  defendant.  The  case  was 
referred  to  a  master  in  chancery  who,  after  hearing,  filed  a 
report  and  supplemental  report  adverse  to  the  plaintiff.  Objec- 
tions to  the  report  were  filed  and,  standing  as  exceptions,  were 
overruled  by  the  trial  court  which  entered  a  judgment  on  April 
29,  1957  approving  the  master's  report  and  supplemental  report 
and  dismissing  the  complaint,  as  amended,  for  want  of  equity, 
from  which  judgment  the  present  appeal  is  taken. 

There  was  a  protracted  hearing  before  the  master.  We  have 
before  us  a  record  consisting  of  lh99   pages,  and  the  plaintiffs 
abstract  consists  of  392  pages,  together  with  a  supplemental 
abstract  filed  by  the  defendant  of  11  pages.  The  master's  report 
takes  up  over  66  pages  of  the  abstract  and  over  126  pages  in  the 
record,  and  the  master  subsequently  filed  a  supplemental  report. 
The  evidence  was  in  sharp  conflict. 

It  appears  from  the  record  that  the  plaintiff  and  defendant 
had  been  engaged  in  the  railway  supply  business  for  a  number  of 
years.  The  customers  of  this  business  are  railroad  companies. 
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The  plaintiff  and  defendant  first  met  In  1920  and  they  had  some 
business  connection  aroiind  1932,  The  plaintiff  was  employed  by  the 
Pyle-> National  Company,  finally  becoming  president*  The  plaintiff 
and  defendant  started  a  company  which,  after  certain  changes  of 
name,  became  the  Ajax  Consolidated  Companyo  The  plaintiff,  during 
the  time  that  he  was  with  the  Pyle-National  Company  and  after  the 
founding  of  the  company  which  became  the  Ajax  Consolidated  Company, 
had  a  great  deal  to  do  with  the  operation  of  the  AjaX  Consolidated 
Company  and  its  predecessors*  The  record  is  rife  with  Innuendoes 
that  companies  and  persons  engaged  in  the  business  in  which  both 
plaintiff  and  defendant  were  active  made  various  payments  to  the 
representatives  of  the  railroad  companies  in  order  to  secure 
their  business. 

In  19^7  the  plaintiff  owned  10,900  shares  of  stock  out  of 
a  total  of  20,000  outstanding  of  the  stock  of  Ajax  Consolidated 
Company,   In  March,  19^7  an  indictment  was  returned  against  the 
plaintiff  growing  out  of  his  connection  with  Pyle-National  Company, 
and  in  June,  19^7,  after  trial,  he  was  acquitted.   At  that  time 
the  plaintiff  was  indebted  to  the  Continental  Illinois  National 
Bank  and  Trust  Company  on  a  note.   It  is  the  contention  of  the 
plaintiff  that  both  the  representatives  of  the  railroad  companies 
and  the  defendant  were  very  much  concerned  lest  the  plaintiff 
talk  and  reveal  some  of  the  peculiar  transactions  which  seemed 
to  have  become  the  common  practice  in  the  industry.  The  plaintiff 
had  various  conversations  with  the  defendant  after  the  return  of 
the  indictment,  and  the  defendant  loaned  the  plaintiff  at  or 
about  that  time  $15,000,  which  was  repaid.  The  defendant  had 
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several  times  made  loans  to  the  plaintiff  which  had  always  been 

repaid.   After  the  acquittal  the  plaintiff  had  many  conversations 
with  the  defendant  and  he  sold  to  the  defendant  6,000  shares  of  the 
stock  in  Ajax  Consolidated  Company  (which  after  the  split-up  became 
60,000  shares)  for  $58,000«,  The  plaintiff  applied  the  money  to  his 
indebtedness  with  the  Continental  Illinois  National  Bank  and  Trust 
Company. 

The  dispute  herein  arises  with  reference  to  these  6,000 
shares  of  stock.   It  is  the  contention  of  the  defendant  that  the 
sale  was  an  outright  sale  to  him.   On  the  other  hand  the  plaintiff 
contends  that  at  the  time  of  the  sale  he  had  discussed  with  the 
defendant  and  arrived  at  an  understanding  with  him  as  to  how  he, 
the  plaintiff,  could  be  protected  with  reference  to  his  job  at  Ajax 
Consolidated.  After  leaving  the  Pyle-National  Company  the  plaintiff 
had  become  president  of  Ajax,  The  plaintiff  testified  that  at  the 
time  of  the  sale  of  the  stock  to  the  defendant  the  defendant  agreed 
that  as  long  as  he  and  his  wife  lived  the  plaintiff  would  have 
the  right  to  nominate  anyone  to  repurchase  the  stock  from  the 
defendant  at  the  same  price,  and  the  reason  for  this  agreement  was 
to  provide  security  for  the  plaintiff  in  his  job*  The  agreement 
was  for  an  indefinite  period,,  The  plaintiff's  testimony  is  that 
his  purpose  in  retaining  the  right  to  nominate  was  that  he  could 
nominate  persons  to  purchase  the  stock  who  would  be  friendly  to 
him  and  who  would  vote  it  in  his  favor,  thus  giving  him  more 
security  in  his  position  with  the  company.  The  defendant  denies 
any  such  agreement.  Both  the  plaintiff  and  his  former  attorney 
testified  that  at  a  meeting  with  the  defendant  the  defendant 


stated  to  them  that  there  was  such  an  agreement  and  that  the  terms 
were  in  accord  with  the  plaintiff's  contentions o 

At  or  about  the  time  of  the  sale  of  the  6,000  shares  to  the 
defendant  the  plaintiff  sold  1,000  shares  to  members  of  his  then 
attorney's  family  for  $8 .,00  a  share,  without  any  reservation  of 
a  right  to  have  a  nominee  repurchase  the  stock.   In  October  of  19^7 
Pyle-=National  Company  had  filed  a  civil  suit  against  the  plaintiff 
growing  out  of  the  same  claims  which  were  involved  in  the  criminal 
case.  This  action  was  subsequently  settled  by  the  plaintiff  for 
$70,000.   At  the  time  of  the  negotiations  between  the  parties  the 
attorney  representing  Pyle- National  Company  asked  for  an  affidavit 
from  the  plaintiff  with  reference  to  his  assets,  and  he  asked  for  a 
second  affidavit  with  reference  to  the  plaintiff's  holdings  in  the 
stock  of  Ajax  Consolidated  Company.  The  second  affidavit  contained 
this  statements  "Further  affiant  says  he  does  not  now  own  directly 
or  indirectly  any  stock  in  the  Ajax  Consolidated  Company,"  and  there 
was  a  second  paragraph  to  the  effect  that  the  plaintiff  had  not 
transferred  to  his  wife  any  stocks,  and  that  the  settlement  entered 
into  was  contingent  upon  the  affidavits.   In  April,  19^8  the 
defendant  in  a  letter,  after  setting  forth  his  holdings  in  the 
Ajax  Consolidated  stock,  offered  to  dispose  of  his  interest  in  the 
company  stating  that  he  intended  to  move  to  California.  No  action 
was  taken  on  this  letter. 

In  1953  the  plaintiff  and  the  defendant  began  to  disagree 
about  the  operations  of  the  company «   One  Faulconbridge,  who  was 
brought  into  the  company  by  the  defendant,  who  sold  stock  to  him, 
testified  that  in  January,  195^  there  was  a  meeting  betweai  the 
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defendant  and  plaintiff  at  which  he  was  present,  that  the  defendant 
had  said  that  he  was  dissatisfied  as  to  the  lack  of  agreement  in  the 
company  and  the  high  sales  expenses,  and  that  he  was  going  to  sell 
out  unless  some  action  was  taken  on  ito  The  plaintiff  asked  the 
defendant  if  he  would  sell  the  stock  to  him  and  the  defendant  said 
he  would c  They  then  had  a  conversation  out  of  the  presence  of  the 
witness o   Plaintiff  testified  that  during  this  private  conversation 
the  defendant  had  reassured  him  that  he  would  be  taken  care  of  because 
the  defendant  would  not  dispose  of  his  stock  to  anyone  who  would  not 
be  friendly  to  him.  The  defendant  said  that  the  private  conversation 
merely  consisted  of  the  plaintiff's  inquiring  if  he,  the  defendant, 
really  meant  what  he  said  about  selling  the  stock,  and  the  defendant 
assured  him  that  he  did<,  The  defendant  also  testified  that  there  was 
a  later  meeting  at  his  office  with  the  plaintiff  and  that  the  plaintiff 
again  asked  him  if  he  would  sell  to  him.  The  defendant  said  he  would 
and  the  plaintiff  asked  him  what  price  he  was  asking  for  the  stock. 
The  defendant  said  that  he  had  never  named  a  price  on  the  stock  and 
suggested  that  the  plaintiff  think  it  over  and  write  him  a  letter 
making  him  an  offer.   Subsequently  he  received  a  letter,  dated 
January  21,  195^?  from  the  plaintiff's  friend  and  former  attorney, 
in  which  letter  it  was  stated  that  he,  the  attorney,  had  a  client 
who  was  willing  to  purchase  all  of  the  8.3,800  shares  of  stock  of 
Ajax  which  he  understood  the  defendant  owned,  for  a  price  of  $3>o50 
a  share.  The  defendant  also  testified  that  on  January  26,  195^  he 
by  letter  refused  the  offer;  that  within  90  days  from  the  date  of 
the  refusal  of  the  offer  the  plaintiff  told  the  defendant  that  the 
letter  had  been  sent  in  his  behalf,  and  the  defendant  then  told  the 


»6= 

plaintiff  that  he  had  refused  the  offer  5  that  the  plaintiff  asked  him 
what  he  would  take  for  the  stock  and  the  defendant  said  that  the  plain- 
tiff should  make  him  an  offer |  that  later  the  plaintiff  came  to  his 
office  and  demanded  the  stock,  stating  that  there  was  a  deal  between 
themo  The  defendant  said  that  he  only  recalled  buying  the  stock. 

With  reference  to  the  letter  the  writer  testified  that  it  was 
written  on  behalf  of  one  O'Hara,  who  was  quite  well  known  in  the 
industry,  that  he  had  not  discussed  with  O'Hara  the  fact  that  the 
plaintiff  had  an  interest  in  some  of  the  stock  held  by  the  defendant, 
but  that  his  purpose  in  writing  the  letter  was  to  get  a  commitment  from 
the  defendant  to  sell  the  stock,  whereupon  the  plaintiff  would  then 
insist  that  the  alleged  agreement  should  be  complied  with,  and  6,000 
(or  60 5 000  shares  of  the  split  stock)  should  be  sold  to  him  for 
$58,000.   O'Hara  testified  that  he  had  heard  rumors  that  the  defendant 
was  holding  stock  for  the  plaintiff,  that  he  made  the  offer  of  $3o50 
without  any  consultation  with  the  plaintiff,  nor  was  there  anything 
said  to  him  at  that  time  that  certain  of  the  stock  under  the  contract 
could  be  bought  at  a  less  price,  that  he  had  not  agreed  to  retain 
the  plaintiff  in  office  and  that  he  would  have  retained  him  all  other 
things  being  equal,  if  he  had  acquired  the  stock  and  control  of  the 
company^  The  plaintiff  also  testified  that  O'Hara  was  not  his  nomineOo 

The  plaintiff  testified  that  he  knew  nothing  about  the  letter 
written  to  the  defendant  nor  did  he  have  the  conversation  concerning 
it  about  which  the  defendant  testified.  The  plaintiff  also  testified 
that  when  In  Florida  he  had  heard  rumors  that  he  was  going  to  be  ousted 
from  the  company »   When  he  returned  he  made  an  appointment  with  the 
defendant  to  talk  with  him  about  the  ouster,  and  the  defendant  then 
told  him  that  he  would  not  sell  the  stock  to  him  because  it  was  now 
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much  more  valuable  than  it  was  at  the  time  when  he  purchased  it  and 
that  while  he  had  admitted  that  he  had  an  agreement  he  said  it  was 
not  in  writing  and  he  would  not  comply  with  ito  The  defendant 
denied  thiSo  Thereupon  the  instant  suit  was  filed,  and  shortly 
afterward  the  annual  meeting  of  the  stockholders  occurred.  It  was 
argued  that  the  defendant  was  responsible  for  the  plaintiff  not  being 
elected  president  of  Ajax  at  such  meeting o  The  plaintiff  had  proxies 
with  the  names  of  himself  and  his  former  attorney,  and  the  attorney 
testified  that  they  had  about  3 9^0  proxies  which  would  have  been 
enough  to  elect  one  director,  Faulconbridge  and  the  defendant  con° 
trolled  the  company  proxies o  The  plaintiff  and  his  former  attorney 
agreed  that  the  latter  should  be  elected  director  and  he  was,  Sub= 
sequently  the  defendant  was  elected  president  at  a  meeting  of  the 
board  of  directors «  Under  the  by-laws  no  person  could  be  president 
who  was  not  a  member  of  the  board  of  directors.  Plaintiff's  former 
attorney  testified  that  he  did  not  know  that  there  was  such  a  provision 
in  the  by-laws.  The  defendant  testified  that  if  the  plaintiff  had 
been  a  member  of  the  board  of  directors  he  might  have  voted  for  him 
as  president.  In  order  for  the  plaintiff  to  have  been  elected 
president  it  was  necessary  that  he  be  elected  a  director.  He  did  not 
use  the  proxies  which  he  controlled  to  take  the  step  necessary  to 
qualify  him  for  president. 

At  the  very  threshold  of  the  case  we  are  required  to  determine 
the  weight  to  be  given  findings  of  fact  by  a  master  in  chancery  when 
such  findings  have  been  sustained  by  the  trial  court  and  a  decree 
entered  confirming  the  report.  As  we  have  stated,  the  evidence 
was  in  sharp  conflict, 

la  2  I«L«P,  Appeal  and  Brror,  Sec,  791,  it  is  stated  that 
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findings  of  a  master,  when  approved  by  the  trial  court,  have  the  same 
binding  force  on  the  reviewing  court  as  a  jury  verdict  (Meyers  v<, 
Dorfman,  322  Illo  Appc  120 5  Zamls  Vc  Hanson,  302  Illo  Appo  MD^);  and 
if  so  approved  will  not  be  disturbed  by  the  reviewing  court  unless 
they  are  against  the  manifest  weight  of  the  evidence.   Where  the  facts 
produced  on  the  trial  support  the  findings  of  the  master  and  the  circuit 
court,  the  reviewing  court  will  not  disturb  the  decree  unless  the  con- 
clusion reached  from  the  facts  constitutes  error  as  a  matter  of  law* 
This  rule  is  supported  by  numerous  cases s   Union  Colliery  Con  v^ 
Fishback,  299  111.  l65;  Pasedach  Ve  Auw,  36"+  Illo  ^91^   Schmalzer 
Vo  Jamnik,  h07   Illo  236;  Spencer  v„   Burns,  ^13  Ill«  2^0;  Freymark 
V.  Handke,  J+15  111.  360;   Midland  Coal  Corp,  v«  County  of  Knox, 
1  Illo2d  2OO5  Rose  V.  Dolejs,  1  Ill„2d  280;  Johnson  v,  Johnson, 
1  Illo2d  319;  Rlzzo  Vo  Rlzzo,  3  Ill»2d  291;   Glnther  Vo  Duginger, 
6  111. 2d  h7h',     Allendorf  Vo  Dally,  6  Illo2d  577^     Wechsler  v»  Gidwltz, 
250  111.  Appo  136;   Zamls  Vo  Hanson,  302  Illo  Appo  ^0^;   Phillips  v. 
W«  Go  N..  Incoc  307  Illo  Appo  1;  McVeigh  Vo  McConnell,  313  Illo  App. 
75f      Merschat  v.  Marschat,  1  Illo  Appo2d  h29„ 

In  Union  Colliery  Coo  Vo  Fishback,  supra,  the  court  says: 

II*  *  *  .^he  credibility  of  all  the  other  witnesses  was 
a  question  for  the  master  and  the  coxirt  to  consider  and 
pass  upon,  and  the  findings  of  the  master,  when  approved 
by  the  court,  have  the  same  binding  force  upon  us  as 
the  verdict  of  a  jury  in  law  cases." 

In  Freymark  Vo  Handke,  supra,  the  court  says? 

"Where  a  master  saw  and  heard  witnesses  testify,  his 
findings  are  entitled  to  great  weight  in  determining  the 
credit  to  be  given  the  testimony,  and  such  findings, 
when  approved  by  the  chancellor,  will  not  be  disturbed 
unless  manifestly  against  the  weight  of  the  evidence, 

(Bydalek  v.  Bydalek,  396  111.  65;  Brubaker  Vo 

Hat.llmanolls,  M-QM-  Illo  3^2 «)" 
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says; 


In  Midland  Coal  Corp«  v»  County  of  Knox^  supra,  the  court 


"An  examination  of  the  record  clearly  discloses  that 
most  of  the  basic  facts  involved  in  the  present  case,  as 
fotmd  by  the  master  and  approved  and  confirmed  by  the  trial 
court,  are  supported  by  the  evidence »   Such  approved  and 
confirmed  findings  will  not  be  disturbed  by  this  court 
unless  they  are  against  the  manifest  weight  of  the  evidencOo 
Wurth  v«  Hosmann,  ^10  111,  567;  Zeta  Building  Corp,  v. 
Gar St s  ^08  Illo  519 |   Schmalzer  Vo  Jamnik.  W   111.  236." 

In  Johnson  Vo  Johnson,  supra,  the  court  saysg 

"It  was  the  duty  of  the  master  to  determine  the  factSo 
While  his  findings  of  fact  do  not  carry  the  same  weight 
as  a  jury,  they  are  entitled  to  due  weight  on  review  and 
will  not  be  disturbed  unless  manifestly  against  the 
weight  of  the  evidence »   (Pasedach  Vo  Auw^  36*+  111,  ^91; 
Stowell  v«,  Satorious,  ^+13  Illo  ^82  s  Lucas  v.  We  stray  y 
^08  IllT  2^3 . )  The  findings  were  amply  supported  by  the 
evidence,  and  the  trial  court  so  found „  The  record  here 
does  not  justify  our  disturbing  the  findings." 

In  Rizzo  Vo  Rizzoy  supra j  the  court  sayss 

"In  determining  the  propriety  of  that  decree  on  this 
direct  appeal,  it  is  evident  that  the  findings  of  the 
master,  while  prima  facie  correct,  are  of  an  advisory 
nature  only,  (Zilvitis  v«  Szczudlo,  ^09  Illo  252,  255;) 
however,  where  those  findings  are  approved  by  the  chan= 
cellor,  it  has  been  held  that  they  will  not  be  disturbed 
unless  manifestly  against  the  weight  of  the  evidence „ 
Freymark  v.  Handke,  kl5   Illo  360,  365." 

Counsel  cites  and  relies  on  Layton  Vo  Lay~fcon,  5  Illo2d  506, 
which  was  a  case  where  the  finding  of  the  master  was  approved  by  the 
trial  court  and  decree  entered  accordingly.  The  court  in  that  case 
holds  that  on  the  issue  of  delivery  of  a  deed  possession  raises  a 
prestimption  of  delivery  which  can  only  be  overcome  by  clear  and  con- 
vincing evidence  and  that  the  same  presumption  applies  in  a  case  of 
voluntary  settlement  where  the  grantee  is  a  member  of  the  family  or 
a  near  relative  of  the  grantor.  The  court  holds  that  the  plaintiff's 
evidence,  which  consisted  entirely  of  his  own  testimony,  is  neither 
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clear  nor  convincing  and  that  the  decree  was  against  the  manifest 

weight  of  the  evidence.  The  court  saysg 

"The  master's  report,  while  prima  facie  correct,  is  of 
an  advisory  natiore  only,  and  a  reviewing  court  must  always 
consider  whether  the  decree  rendered  is  a  proper  one  under 
the  law  and  the  evidence «   (Zilvitis  v,  Szczudlo.,  ^9  Illc 

In  Zilvitis  Vo  Szczudlo,  ^09  Illo  252,  where  again  there  was  a  master's 
report  approved  by  the  trial  court,  the  Supreme  Court  stated  that  the 
findings  of  the  master  were  based  upon  the  allegations  of  the  complaint 
unsupported  by  any  evidence.  The  court  held  that  none  of  the  charges 
in  the  complaint  had  been  established  and  that  the  objections  to  the 
master's  report  should  have  been  sustained « 

The  plaintiff  also  relies  on  Kolze  Vo  Fordtran,  ^12  111,  M-61, 
which  is  not  applicable  because  in  that  case  the  court  sustained  the 
exceptions  to  the  master's  report  and  entered  a  decree  contrary  to  the 
findings  therein,, 

The  plaintiff  has  alleged,  and  predicates  his  entire  case  upon 
the  existence  of  a  contract  between  him  and  the  defendant »  The  burden 
rests  upon  him  to  prove  that  such  a  contract  existed.  The  plaintiff 
argues  that  because  the  master  should  have  found  that  there  was  a 
fiduciary  relationship  existing  between  plaintiff  and  the  defendant  a 
presumption  of  fraud  attaches  to  the  entire  transaction  and  that  the 
burden  of  proving  that  the  confidence  was  not  abused  or  betrayed  passes 
to  the  fiduciaryo  In  order  to  bring  this  rule  into  play  it  is  necessary 
that  the  plaintiff  establish  that  there  was  a  fiduciary  relationship 
existing  between  the  parties.  The  rule  is  stated  in  Kolze  v.  Fordtran, 
^12  Illo  V6I5  where  the  court  says 8 
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"A  fiduciary  relationship  exists  where  there  is  special 
confidence  reposed  in  one  who,  in  equity  and  good  conscience, 
is  bound  to  act  in  good  faith  and  with  due  regard  to  the 
interests  of  the  one  reposing  the  confidence.   It  exists 
where  confidence  is  reposed  on  one  side  and  resulting 
superiority  and  influence  is  found  on  the  other « 
(Johnson  v.   Lane,  369  Ill«  13 5 ^  Neagle  Ve  McMullen,  33^ 
111.  16^ s  Stone  v.  Stone,  ^07  111.  6^7)  The  relationship 
may  exist  as  a  matter  of  law  between  attorney  and  client, 
guardian  and  ward,  principal  and  agent,  and  the  like,  or 
it  may  be  moral,  social,  domestic,  or  even  personal,  where 
the  relationship  does  not  exist  as  a  matter  of  law  or  is 
sought  to  be  established  by  parol  evidence,  the  proof  must 
be  clear,  convincing,  and  so  strong,  unequivocal,  and 
unmistakable  as  to  lead  to  but  one  conclusion.   (Stone 
V.  Stone,  ^07  HI.  66 |  Clark  Vc  Clark,  398  111.  592 | 
Stewart  Vo  Sunagel,  39^  HI.  209.)" 

The  burden  of  proving  a  fiduciary  relationship  would  rest  upon 
the  plaintiff.   On  a  careful  consideration  of  the  evidence  with  refer- 
ence to  such  a  relationship  between  the  parties  it  is  our  opinion  that 
the  finding  of  the  master  as  to  this  point  was  not  against  the  mani- 
fest weight  of  the  evidence „ 

It  is  also  argued  that  the  statements  made  in  the  affidavits 
given  by  the  plaintiff  in  order  to  facilitate  the  Pyle-National 
settlement  could  not  be  construed  as  an  admission  against  the 
plaintiff o  These  affidavits  were  requested  by  the  attorney  for 
Pyle-National  as  a  basis  for  the  settlement  negotiations.  That 
attorney  testified  in  the  instant  case  that  he  did  not  know  that 
the  plaintiff  claimed  to  have  a  right  to  nominate  a  purchaser  for 
6,000  shares  of  Ajax  stock  for  $58,000  regardless  of  the  current 
value  of  the  stock  and  that  had  he  known  of  such  agreement  he  would 
not  have  agreed  to  settle  the  case  for  the  determined  amount.  Under 
the  alleged  agreement  there  was  no  restriction  which  would  prevent 
the  plaintiff  from  designating  himself  as  the  nominee,  nor,  if  at 
his  request  the  stock  had  been  transferred  to  his  nominee  at  the 
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same  price  for  which  it  was  sold,  was  there  anything  in  the  agreement 
to  prevent  the  nominee  from  immediately  transferring  the  stock  to  the 
plaintiff.   It  is  argued  by  the  plaintiff  that  such  was  not  the  inten- 
tion  of  the  parties.  The  intention  is  not  the  governing  factor o  The 
important  point  is  what  could  or  could  not  have  been  done  under  the 
alleged  agreement.   The  master  was  justified  in  finding  that  the 
second  affidavit  was  an  admission  on  the  part  of  the  plaintiff  which 
might  properly  have  been  construed  as  contradicting  the  position  he 
now  takes  in  the  instant  case,  and  the  master  was  justified  in  rejecting 
the  attempted  explanation  in  the  testimony  offered  on  behalf  of  plain- 
tiff., 

There  seems  to  be  no  question  that  the  value  of  the  stock  of 
Ajax  Consolidated  increased  materially  between  19^7  and  1957«  There 
is  also  testimony  in  the  record  that  upon  the  plaintiff's  request  the 
defendant  had  transferred  the  shares  of  the  Ajax  Consolidated  stock 
to  several  persons,  four  of  whom  testified  before  the  master,  and 
that  they  had  paid  $10.00  per  share <,  The  defendant  testified  that 
he  had  transferred  the  stock  on  the  recommendation  of  the  plaintiff, 
but  that  the  stock  was  transferred  to  these  particular  persons 
because  their  ownership  of  the  stock  would  be  of  value  to  the 
company.  The  plaintiff  testified  to  the  same  effect,  but  also 
that  the  persons  to  whom  the  transfers  were  made  were  friends  of  his 
and  that  he  could  depend  on  them  to  vote  the  stock  in  his  favor 
although  he  said  nothing  to  them  about  it;  and  the  transferees 
testified  that  they  had  full  and  complete  ownership  of  the  stock 
so  purchased  and  that  since  their  purchase  some  of  them  had  sold 
their  shares*, 
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The  master  In  his  original  report  finds  that  the  plaintiff 
had  withdrawn  $50,000  from  Ajax  shortly  before  he  sold  the  stock  to 
the  defendant,  and  that  the  $50,000  had  not  been  repaid.   Subsequently 
a  stipulation  was  entered  into  by  the  parties  to  the  effpct  that  the 
$50,000  had  been  repaid  shortly  after  the  stock  had  been  sold  to  the 
defendant,  and  that  there  was  no  evidence  in  the  record  that  at  the 
time  of  the  sale  the  defendant  knew  of  the  withdrawal  of  the  $50,000, 
The  master  had  in  his  original  report  discussed  this  withdrawal  and 
its  effect  upon  the  book  value  of  the  stock  at  the  time  of  the  sale, 
and  also  considered  that  the  effect  of  the  nondisclosure  by  the 
plaintiff  to  the  defendant  of  the  withdrawal  of  the  $50,000  would 
support  his  finding  that  no  fiduciary  relationship  existed  between 
the  parties.   In  his  supplemental  report  the  master  concludes  that 
even  though  the  money  had  been  paid  shortly  after  the  agreement  had 
been  entered  into  between  the  plaintiff  and  the  defendant,  nevertheless 
the  nondisclosure  still  would  support  his  finding  that  no  fiduciary 
relationship  existed.  The  facts  disclosed  by  the  stipulation  do  not 
materially  affect  the  conclusions  reached  by  the  master  in  his  original 
report* 

The  plaintiff  also  contends  that  the  court  could  not  have 
disregarded  the  testimony  of  plaintiff  and  his  former  attorney  since 
their  testimony  was  only  contradicted  by  the  testimony  of  the  defendant. 
The  credibility  of  witnesses  is  a  question  for  the  master  and  the  trial 
court  to  consider  and  pass  upon.  Union  Colliery  Co,  Vo  Fishback,  299 
111.  165.  The  rule  is  that  where  the  testimony  of  a  witness  is 
uncontradicted  either  by  positive  testimony  or  circumstances  and  is 
not  inherently  improbable  it  cannot  be  disregarded  but  must  be 
considered  with  all  the  other  evidence.   In  the  case  before  us  the 
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testimony  of  the  two  witnesses  was  contradicted  and  the  master  undoubt- 
edly considered  it  with  all  the  other  evidence  in  the  case  including 
the  affidavits  signed  by  the  plaintiff,  and  so  reached  his  finding* 

The  master  in  his  report  finds  that  the  plaintiff  had  failed 
to  prove  the  existence  of  the  alleged  contracts  His  findings  in  that  k 
respect  were  not  against  the  manifest  weight  of  the  evidence. 

The  defendant  also  urges  that  even  though  the  finding  had  been 

that  such  a  contract  was  in  existence  the  contract  was  void  as  being 

against  public  policy.  The  plaintiff  relies  on  the  case  of  Venner  v« 

Chicago  City  Ry.  Co..  258  Illo  523 o   In  that  case  the  court,  after 

stating  that  there  was  no  rule  of  public  policy  in  this  State  which 

prohibits  the  owners  of  a  majority  of  stock  of  a  corporation  from 

entering  into  an  agreement  for  the  purpose  of  controlling  the  corporation 

and  its  management,  saidg 

"On  the  other  hand,  an  agreement  is  invalid  whose  object 
is  not  the  benefit  of  all  the  stockholders  equally  but  is 
some  unfair  advantage  to  the  parties  to  it,  only,  as  where 
one  of  the  parties  is  to  have  a  certain  office  at  a  certain 
salary^  or  the  parties  tc  the  agreement  are  to  receive  the 
profits  to  be  made  ♦  ♦  ♦"   (Italics  ours.) 

The  other  cases  cited  by  the  plaintiff  deal  with  and  approve  agreements 

entered  into  by  a  majority  of  the  stockholders  of  corporations  under 

which  they  agree  to  elect  each  other  as  directors  and  acquire  and  keep 

control  and  management  of  the  company,   Gumblner  v.  Alden  Inn.  InCp^ 

389  111.  273;   Faulds  v.  Yates,  et  al..  51   HI.  ^16;   Higgins  Vo 

Llnsingh.  15^  111.  301;   Venner  v.  Chicago  City  Ry.  Co..  258  111,  523? 

Thompson  v.  Thompson  Carnation  Co..  279  111.  5^. 

In  Telch  et  al.  v.  Kaufman.  17^  HI.  Appo  306,  a  majority  of 

the  stockholders  entered  into  an  agreement  that  for  a  period  of  five 

years  all  the  shares  of  stock  owned  by  them  should  be  voted  in  the 

; 
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same  way  on  any  proposition  that  mieht  come  before  any  stockholders' 

meeting,  and  it  v/as  further  agreed  that  all  the  parties  thereto  should 

be  elected  directors  of  the  corporation  and  should  vote  and  secure  the 

election  of  designated  individuals  as  officers  of  the  corporation.  The 

court  held  that  the  contract  was  more  than  an  agreement  to  elect  one 

another  as  directors  and  ?  r  ruire  control  and  management  of  the  company 

and  secure  options  on  one  another's  stock,  which  contracts  have  been 

upheld  0  The  court  saidg 

"But  it  was  an  agreement  to  bind  and  control  their  judgment 
as  such  directors  without  regard  to  the  interests  of  the 
stockholders  they  represented^  Under  it,  they  were  obligated 
as  directors  to  pursue  a  definite  course  of  action  for  a 
series  of  years,  looking  specifically  to  their  profit  as 
officials  or  employees  of  the  company,  regardless  of  the 
effect  upon  it  or  its  stockholders*," 

In  support  of  Its  opinion  the  court  cites  West  v.  Camden ,  135  U«S<,  508, 

a  case  in  which  the  plaintiff  sued  the  defendant  for  damages  for  breach 

of  an  alleged  agreement  on  the  part  of  the  defendant,  a  director,  to 

keep  the  plaintiff  permanently  in  the  position  of  vice  president  of 

the  company  irrespective  of  its  interests <>  Even  though  in  that  case, 

as  in  the  instant  case,  there  was  to  be  no  personal  gain  to  the 

defendant  director,  the  court  said§ 

"The  principle  Involved  is  well  settled  in  regard  to  public 
employments,  ♦  *  ♦  The  same  doctrine  has  been  applied  to 
the  directors  of  a  private  corporation,,  charged  with  duties 
of  a  fiduciary  character  to  private  parties,  on  the  view 
that  it  is  public  policy  to  secure  fidelity  in  the  discharge 
of  such  duties*  *  *  * 

"We  think  this  principle  is  equally  applicable  on  the 
ground  of  public  policy,  although  there  was  not  to  be  any 
direct  private  gain  to  the  defendant;  for,  as  was  said  by 
the  Circuit  Court  in  this  case,  it  was  the  right  of  the 
other  stockholders  in  the  Baltimore  United  Oil  Company  'to 
have  the  defendant's  judgment,  as  an  officer  of  the  company, 
exercised  with  a  sole  regard  to  the  interests  of  the  company*' 
A  personal  liability  for  damages  on  the  part  of  the  defendant, 
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in  case  the  plaintiff  should  be  removed  after  an  agreement  of 
the  character  alleged,  was  calculated  to  be  a  strong  incentive 
to  the  defendant  to  act  contrary  to  the  true  interests  of  the 
company  and  of  its  other  stockholders e  *  *  ♦" 

The  court  held  the  agreement  void  as  against  public  policy. 

In  the  Tejch  case  the  court  also  cites  with  approval  Woodruff 

V.  Wentworthy  133  Mass.  309?  which  held  an  agreement  of  a  stockholder 

to  vote  for  a  certain  party  as  manager  and  to  increase  his  salary, 

along  with  other  officers',  to  be  void  as  against  public  policyo  The 

court  also  cites  Guernsjy_ v^  Cookj^  120  Mass.  501,  in  which  the  court 

says? 

"The  objection  that  the  contract  is  illegal,  although  it 
comes  with  no  good  grace  from  the  defendant,  is  allowed  to 
prevail,  not  as  a  protection  to  him,  but  for  the  sake  of  the 
public  good,  and  because  the  public  will  not  lend  its  aid 
to  enforce  an  illegal  contract," 

In  accord  with  the  Teich  case  is  Seitz  v,  Michel,.  I8l  N«W.  102  (Minn,). 
A  corporation  is  entitled  to  have  the  unbiased  and  iminfluenced 
judgment  of  each  of  the  directors  when  acting  in  its  behalf.  The  direc- 
tors owe  a  duty  of  managing  the  corporate  affairs  honestly  and  impar- 
tially in  behalf  of  the  corporation  and  all  the  stockholders© 
19  C.J.S.  Corporations,  Sec.  76h;   Farwell  v.  Pyle-Nat.  Headlight  Co.. 

289  111.  157. 

In  the  instant  case  the  alleged  agreement  was  between  the 
seller  and  purchaser  of  stock,  whereby  the  purchaser,  who  was  a  director 
of  the  corporation  involved,  was  committed  to  vote  for  the  seller  of 
the  stock  for  the  office  of  president  of  the  corporation  for  an 
indefinite  period.  This  binding  of  the  defendant  as  a  director  to  a 
specific  course  of  action  regardless  of  its  effect  upon  the  corporation 
would  be  incompatible  with  the  performance  of  defendant's  duties,  in 
his  fiduciary  relationship  to  all  the  stockholders,  devolving  upon 
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him  In  such  relation.  Under  the  authorities  above  cited  such  an  agree= 
ment  is  void  as  against  public  policyo   In  his  reply  brief  the  plaintiff 
argues  that  the  purpose  of  the  agreement  was  not  to  perpetuate  the 
plaintiff  as  president  of  Ajax  but  merely  that  the  defendant  would  not 
himself  use  the  stock  for  the  purpose  of  ousting  the  plaintiff,  and 
that  if  the  defendant  in  good  conscience  thought  any  conflict  had 
developed  because  of  his  duties  as  a  director,  chairman  of  the  board 
or  as  a  stockholder,  he  could  have  relieved  himself  of  this  obligation 
by  giving  the  plaintiff  the  right  to  nominate  a  purchaser,  and  therefore 
urges  that  the  above  cases  are  not  applicable.   In  any  case  where  a 
stockholder  or  a  director  has  agreed  that  he  vote  his  stock  in  a 
particular  way,  he  could  always  relieve  himself  of  the  obligation  by 
resigning  as  director  or  disposing  of  his  stock,,  That  the  party  bound 
by  the  agreement  has  such  a  right  does  not  in  any  way  affect  the  public 
policy  as  expressed  in  the  cases. 

The  findings  of  the  master,  approved  by  the  chancellor,  were 
not  against  the  manifest  weight  of  the  evidence „   Nor  can  we  say  that 
the  judgment  entered  by  the  trial  court  was  an  improper  one  under  the 
law  and  the  evidence  in  the  record o   Accordingly  the  judgment  of  the 
Superior  Court  is  affirmed. 

Judgment  affirmedo 
Robson  and  Schwartz,  JJ,,  concur. 
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THE  CITY  OF  CHICAGO,  ) 

Appellee,  )   APPEAL  FROM  MUNICIPAL 

^^  )    COURT  OF  CHICAGOo 

MARGARET  NESBITT,  et  al,,  )  ji         9^ 
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Appellants^     )    '   J.  1/  i  •/!•  ^  ^  U 

MR,  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  appeal  by  eight  defendants  convicted  in  a 
bench  trial  of  violating  an  ordinance  of  the  City  of  Chicago 
and  fined  $200  each.  The  principal  question  presented  is 
whether  the  findings  of  the  trial  court  were  against  the 
manifest  weight  of  the  evidence « 

The  complaints  charged  that  each  of  the  defendants  on 
or  about  August  5,  1957,  "did  make  or  aid  in  making  an  improper 
noise,  riot,  disturbance,  breach  of  peace,  or  diversion  tending 
to  a  breach  of  the  peace,  within  the  limits  of  the  city.   In 
violation  of  chapter  193,  section  1,  subsection  1  of  the 
Municipal  Code  of  Chicago .»» 

The  only  evidence  offered  on  behalf  of  the  City  was 
the  testimony  of  the  arresting  officer.  He  testified  that  on 
the  night  of  August  5,  1957,  he  was  on  duty,  in  uniform,  in  the 
neighborhood  of  39th  street  in  Chicago,  He  was  alone  and  on 
foot.  During  the  night  he  observed  Margaret  Nesbitt,  Ruth  Carter, 
Doris  West,  Jean  Burrell,  Alma  Massenburg,  Valeeta  Hayden, 
Barbara  Barnes,  and  Joan  McDaniel  in  the  800  block  on  East  39th 
street.  He  testified  that  all  were  "walking  up  and  down,"  and 
"approaching  different  men."   Subsequently,  when  all  of  the 
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women  were  in  the  same  tavern  at  8l^  East  39th  street,  he  arrested 
themo  The  officer  testified  on  cross- examination  that  when  he  saw 
each  of  the  defendants  on  the  street  he  did  not  then  make  the 
arrest  and  that  he  had  not  arrested  any  of  them  while  talking  to 
any  man.  Each  of  the  defendants  testified  that  prior  to  entering 
the  tavern  she  had  not  been  walking  "up  and  down  the  street"  or 
talking  to  any  men  on  the  street. 

Did  the  City  prove  by  a  preponderance  of  the  evidence  the 
offense  for  which  the  defendants  have  been  penalized?  This  is  an 
action  to  recover  a  penalty  for  the  violation  of  an  ordinance  and 
is  technically  a  civil  rather  than  a  criminal  proceeding.  City 
of  Kewanee  v.  Puskar.  308  111.  167  (1923);  Village  of  Riverside 
V.  Ktihne,  335  111,  App.  5^7   (19^8 )»  It  is  governed  by  the  Civil 
Practice  Act,  City  of  Chicago  v.  Tearney.  187  Ill«  Appo  Mfl  (191^). 

The  City  argues  that  the  alleged  conduct  of  the  defendants 
tended  to  debauch  public  morals.  We  agree  that  streetwalking  or 
soliciting  has  such  an  effect.  For  this  reason  there  is  both  an 
ordinance  in  the  City  of  Chicago  and  a  provision  in  the  Illinois 
Criminal  Code  designed  to  prohibit  such  conduct.   See  Municipal 
Code  of  Chicago,  chap.  192,  sec.  5|  HI.  Rev,  Stat,  1957,  chap.  38, 
par.  163 c  However,  neither  that  ordinance  nor  that  statute  is 
involved  on  this  appeal  but  defendants  are  charged  with  breach 
of  the  peace.  The  evidence  presented  fails  to  prove  that  the 
defendants  made  any  Improper  noise,  riot,  or  disturbance  or  that 
their  conduct  was  a  diversion  tending  to  a  breach  of  the  peace. 
There  is  no  evidence  to  indicate  that,  even  if  the  various 
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defendants  did  approach  men  on  the  street,  they  did  so  for  any 

illegal  purpose  whatsoever.  The  evidence  does  not  reveal  what, 

if  anything,  the  defendants  said  to  the  men  they  allegedly 

approached.  The  Supreme  Court  of  Michigan  considered  the 

probative  effect  of  evidence  substantially  similar  to  that 

offered  by  the  City  in  the  instant  case«   In  Larson  v.  Feeney, 

196  Mich.  1,  162  N.Wo  275  (1917),  the  court  said  (l62  N.Wo  at 

Po  276)8 

"If  plaintiff  can  be  conclusively  presumed  to  be  a 
streetwalker  or  a  soliciting  prostitute  by  coughing 
and  saying,  'Hello  there,  kid,'  as  she  passes--  certain 
men  on  the  street,  the  personal  liberty  of  the  citizen 
of  this  state  has  reached  a  pretty  low  ebbo  As  well 
might  defendant  have  concluded  that  she  was  disorderly 
because  she  turned  up  her  nose  at  him,  or  because  she 
was  saucy  to  him,  or  because  she  was  silly  or  bold 
and  said  indiscreet  things „  It  is  possible  for  a  girl 
to  be  bold,  silly,  and  have  bad  manners  on  the  street 
and  still  be  immune  from  arrest  without  a  warrant." 

We  cannot  allow  the  imposition  of  the  penalties  against  the  defend- 
ants to  rest  solely  on  surmise.  There  must  be  substantial  proof., 
Here  there  was  none^ 

The  judgments  of  the  trial  court  against  the  respective 
defendants  are  reversed o 

Judgments  reversedo 

McCormick,  P.  J„,  and  Schwartz,  J.,  concur© 
Abstract  only. 
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DR.    BERNARD  APANEL,    M.   D.  ,   and  MRS. 
NELLIE  DARE,    in  Her  Own  Behalf  and  on 
Behalf  of  Other  Inhabitants  of  the  Town  of 
Wood  River,    Madison  County,    Illinois,    V/ho  Are 
Sick,   Injured  or  Maiined  and  Similarly  Situated 
to  Her, 

Plaintiffs, 


DR.   JACK  DAYAN, 


and 


Plaintiff --'-ppellee. 


SAM  F.    BONNER,    in  His  Own  Behalf  and  on 
Behalf  of  Other  Inhabitants  of  the  Town  of 
Wood  River,    Madison  County,    Illinois,    Who  Are 
Sick,    Injured  or  Maimed  and  Similarly  Situated 
to  Him, 

Plaintiff, 


vs. 


fl.-' 


^1-fE   vVCCD  RIVER  TOWNSHIP  HOSPITAL, 

a  Municipal  corporation,   MARTIN  LANGE- 
HAUG,    HAROLD  L.   RICE,    FREDERICK  R. 
ALSBERG,    VERNON  F.    \7ALKER,    CHARLES 
M.    BROWN  and  MRS.   MERLE  (NAOMI) 
MANLEY, 

Defendants -Appellants. 


li 


r^,  c^-  ^ 
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Appeal  from 
Circuit  Court, 
Madison  County, 
Illinois 


BARDENS,    P.    J. 

This    is    a    companion    case    to    Day  an 

^s-     ^^  ■H.gj-.-^  ^  Y-^  JE  °  y.,?  ^  ^  ^  P  -  ^-  °  ^  P-i-^  ^~  >     ^^    Ill.App.     2d 
263,      152    NE    2d    205,     decided    by    this     Court.        The 
facts    are    fully    detailed    in    that    opinion    and    need    not 
be    repeated.        This    appeal    is    from    an    order    of    the 
Circuit    Court    of    Madison    County    finding    the    defend- 
ants,    members    of    the    hospital    board,     guilty    of 
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contempt    of    court.        The    finding    grew    out    of    the 
board's    refusal    to    permit    plaintiff    to    use    the 
facilities    of    the    hospital,     pending    appeal    from    the 
aforementioned    case,     in    the    face    of    an    order    con- 
tinuing   the    original    temporary    injunction    in    force. 

The    principal    allegation    of    error 
is    a    refusal    of    the    trial    court    to    grant    a    change 
of    venue.       V7e    note    however    that    the    application 
for    a    change    of    venue,     filed    August    20,     1957, 
came    after    an    adverse    ruling    entered    August    13, 
1957,     on    a    motion    to    dismiss    the    citation    for 
contempt    and    that    the    affidavit    states    that 
defendants    first    were    aware    of    the    alleged    prejudice 
'the    early    part    of    August.  It    is    apparent,     there- 

fore,    that    the    application    was    not    timely,     having 
come    after    the    defendants    had    argued    a    motion    to 
dismiss.       Fiassig    vs.     Newman,     317    111.     A  pp.     635, 
47    NE    2d    527  . 

V/e    have    given    consideration    to    the 
other    arguments    urged    by    appellants    but    find    thena 


w 


ithout    merit.        The    judgment    of    the    lower    court    is/ ^^  ' 

"  ^    /o/8/rg 


accordingly     affirmed 


Culbertson    &    Scheineman,     J.  J.,     concur 
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BERNARD  MiUEWSKI,  indi¥idually  and  as 
trustee  under  a  certain'  trust  deed 
recorded  as  document  number  I6167039 

Plaintiff  -  Appellee, 

V, 

VINCENT  JAMES  GALLINA;  MARION  KOGUT, 
individually  and  d/b/a  M.  K,  Realtyj 
SUPREME  SAVINGS  AND  LOAN  ASSOCIATION, 
a  corporation^  M.  LUPARELLO;  G, 
PETERSEN;  and  FRANK  RUSIN, 

Defendants, 

On  Appeal  of  VINCENT  JAMES  GALLINA  and 
FRANK  RUSIN, 

Defendants  -  Appellants.     ' 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


JL  eJA*     ^  /i  ^ 


MR,  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  Is  a  suit  in  equity  to  establish  a  constructive 
trust  as  to  certain  real  property  which  plaintiff  claims  he 
conveyed  because  of  fraud  by  defendants.  He  prays  for  a 
restoration  of  the  status  quo  before  the  transaction  and  in 
the  alternative  he  seeks  money  damages.   The  case  as  to 
defendant  Kogut  has  been  dismissed  due  to  her  death.  The 
Chancellor  approved  the  report  of  a  Master  In  Chancery,  and 
entered  a  decree  in  favor  of  plaintiff  for  $5375.00,  damages 
from  the  fraud  of  defendants.   Defendants  have  appealed  from 
the  decree.  Plaintiff  has  cross  appealed  from  that  part  of 
the  decree  refusing  to  set  aside  the  conveyance  and  denying 
his  prayer  for  a  constructive  trust  and  a  return  to  the 
status  quo  ante. 

Plaintiff's  Notice  of  Cross  Appeal  stated  that  a 
freehold  is  Involved  in  this  appeal  and  served  notice  that 
he  intended  to  move  for  a  transfer  to  the  Supreme  Court  under 
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sectlon  86  of  the  Civil  Practice  Act,  His  brief  raises  the 
question  that  this  court  lacks  Jurisdiction  because  a  freehold 
is  involved.   Section  75,  Civil  Practice  Act, 

Plaintiff  prayed  for  a  decree  establishing  a  constructive 
trust  and  setting  aside  the  conveyance.   In  Burrows  v.  Palmer, 
10  111, 2d  3^^»  plaintiff  claimed  that  a  conveyance  of  real 
property  had  been  in  trust,  and  not  absolutely  as  defendant  had 
contended,  and  the  Supreme  Court  took  the  case  on  direct  appeal 
on  the  ground  that  a  freehold  was  involved.   And  the  fact  that 
the  lower  court  found  no  freehold  interest  in  the  plaintiff 
does  not  bar  him  from  asserting  here  that  a  freehold  question 
is  involved.  Rossiter  v.  Soper.  38^4-  111.  4?. 

There  is  no  merit  in  the  contention  that  plaintiff  may 
not  cross  appeal  because  the  decree  was  entered  on  his  motion. 
He  did  not  succeed  in  setting  aside  the  conveyance,  has  not 
accepted  th©  damages  under  the  decree,  and  so  is  entitled  to 
cross  appeal. 

Defendant  contends  that  plaintiff's  motion  to  transfer 
should  be  denied  because  he  has  vacillated  between  acquiescence 
in  the  conveyance  and  recission  of  it.  Plaintiff  is  entitled 
to  allege  inconsistent  remedies  (section  44,  Civil  Practice  Act), 
and  if  he  has  done  so  he  is  not  precluded  from  questioning  the 
Jurisdiction  of  this  court.   The  decree  decided,  against  his 
one  theory,  that  the  freehold  had  passed  from  him  to  defendant, 
and  in  his  favor  on  his  other  theories. 
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Finally,  In  hie  Notice  of  Appeal  defendant  Rusin  prays 
that  he  be  declared  owner  of  the  premises  involved  in  the  suit, 
free  and  clear  of  all  interest  on  the  part  of  plaintiff.  Thus 
the  freehold  is  directly  involved  in  this  appeal. 

Title  to  the  freehold  ia  so  put  in  issue  by  the  plead- 
ings and  assignments  of  error  that  decision  of  this  case 
necessarily  involves  a  determination  of  that  issue,  and  there- 
fore we  have  no  Jurisdiction.   Stevens  v.  Stevens.  1^  111. 2d 
99 J  People  v.  Hess.  ?  111. 2d  192. 

An  order  will  be  entered  in  this  court  transferring 

the  cause  to  the  Supreme  Court  sind  directing  the  clerk  to 

transmit  the  transcript  and  all  files  therein,  with  the  order 

of  transfer,  to  that  court,  as  provided  for  by  section  86, 

Civil  Practice  Act. 

CAUSE  TRANSFERRED  TO  THE 
SUPREME  COURT. 


LEWE,  P.J.  AND  MURPHY »  J. p  CONCUR. 
ABSTRACT  ONLZ. 
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MARJORY  WEDEL  REINHARD, 
V. 


Appellant) 


RICHARD  HARVEY  REINHARD, 

Appellee, 


APPEAL  FROM 
CIRCUIT  COURT, 
GOOK  COUNTIo 
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MR.  JUSTICE  MURPHI  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  Is  a  suit  in  chancery-j  to  have  adopted  as  a 
decree  of  the  Circuit  Court  a  Georgia  divorce  decree  entered  on 
October  23,  1951,  and  to  determine  and  collect  alimony  arrearages. 

On  April  3,  1957,  the  chancellor  entered  an  order,  find- 
ing that  the  Georgia  decree  was  valid,  in  full  force  and  effect, 
and  ordered  its  adoption  as  a  decree  of  the  Circuit  Court  of 
Cook  County?  Illinois, 

On  April  11,  1957,  defendant  filed,  in  the  instant 
cause,  his  petition  to  reduce  alimony,  alleging  in  substance 
that  due  to  illness  and  changed  circumstances,  he  could  not  pay 
the  accumulated  alimony,  and  that  plaintiff  had  substantial 
income,  past  and  present.   He  prayed  that  the  past  due  alimony 
be  reduced,  and  that  the  decree  be  modified  reducing  future 
alimony.   On  his  motion  plaintiff  was  ordered  to  answer  inter- 
rogatories as  to  her  financial  condition.   On  May  I5,  1957, 
plaintiff  filed  her  motion  to  strike  defendant's  petition, 
alleging  (1)  that  the  court  had  no  power  to  reduce  past  due 
alimony J  and  (2)  that  as  a  matter  of  law  the  Georgia  decree 
was  not  subject  to  modification  by  the  Georgia  court,  either 
as  to  past  due  or  future  alimony,  and  therefore  was  not  subject 
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to  modification  in  Illinois. 

On  June  28,  1957j  no  evidence  being  heard,  an  order  was 
entered  finding  (1]  that  defendant  had  failed  to  make  alimony- 
payments  under  the  G-eorgia  decree  and  waa  $4600  in  arrears;  (2) 
that  sinee  the  entry  of  the  Georgia  decree  plaintiff  had  earned 
$3155 p  (3)  that  a  decree  of  another  state,  once  adopted  by  an 
Illinois  court,  is  enforced  in  accordance  with  the  laws  of 
Illinois;  and  (k)    that  under  the  laws  of  Illinois,  income  of  the 
plaintiff  should  be  credited  to  the  payments  of  alimony  provided 
for  in  the  decree.   On  these  findings  (1)  defendant  was  given 
credit  for  the  sum  of  13155  against  the  $4600  past  due  alimonyj 
(2)   judgment  was  entered  against  defendant  for  $1445;  (3) 
plaintiff's  *-notion  to  strike  defendant's  motion  to  reduce  alimony 
was  denied;  and  (4)  defendant's  motion  to  reduce  future  alimony 
was  continued  for  hearing.  Plaintiff  appeals  from  the  order  of 

June  28. 

Plaintiff's  principal  contention  is  that  the  past  due 
alimony  had  become  vested  in  plaintiff  and  the  court  erred  in 
crediting  against  the  amount  due  any  part  of  plaintiff's  earnings 
since  the  entry  of  the  Georgia  decree. 

Defendant  admits  past  due  alimony  is  vested  and  cannot 
be  modified  by  subsequent  court  order  (Hallett  v.  Hallett.  10  111. 
App,  2d  513,  519),  but  defendant  contends  that  the  trial  court 
merely  applied  equitable  principles  and  the  law  of  set  off,  because 
defendant  was  precluded  from  applying  for  a  reduction  in  alimony 
under  the  "harsh"  Georgia  law.   Under  Georgia  law  the  divorce  decree 
could  not  be  amended  or  altered,  and  defendant  argues  that  when 
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plalntlff  submitted  herself  to  Illinois  courts,  he  immediately 
availed  himself  of  the  provisions  of  the  Illinois  Divorce  Act, 
111.  Rev.  Stat.  1957s  dhap.  ^0,   par.  19,  in  an  attempt  to  reduce 
the  Georgia  alimony  order. 

The  cases  cited  by  defendant  to  support  his  theory  of 
set  off  are  not  in  point.   It  is  true  that  equity  haa  inherent 
power  to  allow  or  compel  a  set  off,  but  courts  of  equity  will 
not  enforce  vague  equities  of  set  off  which  involve  no  rights 
or  interests  protected  by  the  recognized  rules  of  Justice.   80 
CJ.S.  13.   As  a  general  rule,  a  party  cannot  avail  himself  of 
a  certain  matter  as  a  set  off,  unless  it  is  a  legally  subsisting 
matter  on  which  he  could  maintain  an  independent  action.   80 
C.J, So  3^,  par.  25.   It  could  hardly  be  said  that  defendant  would 

have  the  legal  right  to  claim  wages  earned  by  his  former  wife. 
/  The  trial  court,  in  crediting  the  earnings  of  plaintiff  against 
/  the  past  due  alimony,  was  modifying,  by  a  subsequent  court 

!   order,  the  admitted  vested  right  that  plaintiff  had  to  past 

I 

'   due  alimony.   This  is  not  proper.  Permission  to  a  defendant  to 

withhold  alimony  payments,  and  later  seek  to  reduce  the  arrearages 

by  earnings  of  his  former  wife,  is  fraught  with  Inequitable 

possibilities.   The  courts  of  this  state  have  never  permitted 

it,  and  defendant  conceded  that  the  Georgia  courts  may  not 

modify  or  alter  the  alimony  provisions  of  the  decree,  which  is 

the  basis  of  the  instant  suit. 


Plaintiff  had  a  vested  right  in  past  due  alimony  in 
Illinois  as  In  Georgia  and  was  entitled  to  have  that  right 
enforced  by  the  same  remedies  as  are  applicable  to  domestic 
decrees  for  alimony  (U.  3.  Constitution,  Art.  4,  §1;  Hallett 
y.  Hallett.  10  111.  App.  2d  513,  525)1  and  a  foreign  decree, 
once  adopted  as  an  Illinois  decree,  is  entitled  to  full  faith 
and  credit  as  to  future  payments.   Light  v.  Light,  12  111, 
2d  502,  511  (1958}.   Illinois  having  adopted  the  Georgia 
decree,  plaintiff  was  entitled  to  have  it  enforced  according 
to  Illinois  modes  of  procedure,  even  though  the  mode  of 
procedure  to  enforce  its  collection  may  not  be  the  same  as 
that  of  Georgia  (Roberts  v.  Roberts.  11  111,  App.  2d  86,  92; 
Sistar®  V,  31 3 tare.  218  U.  3.  1  (1910)) , providing  that  the 
mode  of  procedure  used  to  enforce  its  provisions  did  not 
result  in  a  modification  of  the  original  decree. 

We  do  not  believe  it  necessary  to  determine  any 
other  question  at  this  time.  Therefore,  that  part  of  the 
order  of  June  28,  1957»  giving  defendant  credit  for  plain- 
tiff's earnings  against  past  due  alimony,  due  by  him,  is 
reversed,  and  the  cause  is  remanded  with  directions  to  enter 
Judgment  against  defendant  for  the  full  amount  of  the  past 
due  alimony. 


ORDER  REVERSED  IN  PART  AND 
CAUSE  REMANDED  WITH  DIRECTIONS. 


LEWE,  P.J.,  AND  KILEY,  J.  CONCUR. 
ABSTRACT  ONLX. 
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General   ''^o .    10162 

People   cf  the   State   of   Illinois, 

Flalntlf f-refcndant    In  Brror, 
vs. 
Jaires  Griff  Is, 

Defendant-! la Int iff   In  Error. 


Agenda  ^io.  1 


Error  to  County 
Court  cf 
MoDonoug-h  Coutity 


Eoeth,  ".J. 

Defendant  was  oonvlcted  by  a  Jury  of  the  orlme  of  contributing 
to  tbe  delinquency  of  a  minor  child.   3y  the  Jury's  verdict  his 
punishment  was  fixed  at  Imprlsonaent  in  the  county  jell  for  one  year 
ani  a  ^JOO.OO  fins.   He  prosecutes  this  writ  of  error  to  review  his 
conviction. 

Defendant  contsnde  (l)  that  his  discharge  for  want  of  prosecution 
within  h   months,  from  s  charge  cf  taking  indecent  liberties  based 
upon  the  saroe  set  of  facts  and  against  the  same  child,  barred  a 
subsequent  prosecution  on  the  charge  on  which  he  -vas  convicted, 

(2)  the  bill  of  particulars  furnished  was  ^ot    sufficiently  specific, 

(3)  certain  evidence  of  other  acts  egairet  other  children  was 
err-oneously  admitted,  (^)  croof  of  an  oral  confession  v^ras  erroneously 
admitted,  (5)  the  testimony  cf  the  prosecuting  witness  was  not 
corroborated  so  that  the  evidence  vms  not  sufficient  to  sustain 
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a  convict lor^,  (6)  he  was  deprived  of  the  opportunity  of  oiaklng 
appllcaticn  for  probation. 

Since  the  sufficiency  of  the  evidence  to  sustain  a  convlctlcn 
is  questioned,  mb   find  It  necessary  tc  review  the  evidence.   The 
defei:dant  is  en  ordain©^  minister  or  clergyman  by  profession.   On 
i'epteiaber  1,  1956  he  had  charge  of  a  centennial  progmm  at  s  tovm 
In  KcDonoufh  County  at  which  a  group  of  ^oy  "couts  took  tart  by 
performing-  Indian  dances.   After  the  prorram  five  of  the  boys  went 
to  the  home  of  defendant  to  stay  all  nlpht.   These  boys  were  In 
the  1?-!^  year  old  age  group.   They  arrived  there  soiretlme  between 
12  midnight  and  1:00  /  .f".   As  the  bcyp  prepared  to  go  to  bed  the 
defendant  dressed  up  with  b  bed  cover  ^nd  Task  and  for  15  or  20 
minutes  Jumped  anvd  walked  around  the  llvlne  room  where  the  boys  A-ere, 
making  funny  noises  and  fllcklne  the  lights  of  the  living  room  on 
and  off.   The  boys  then  ?;pre9d  their  bed  rolls  and  a  sleeping  bag 
on  the  llvln^j  roora  floor  and  A'ent  to  bed.   The  prosecuting  witness 
and  one  of  the  boys  were  in  the  sleeping-  bag  end  the  other  three 
boys  had  their  bed  rolls  placed  side  to  side  and  were  using  a 
comsnon  cover.   With  the  boys  thus  bedded  down,  the  defendant  A-ent 
into  an  adjoining  bedroom  to  go  to  bed.   Three  of  the  boys  testified 
to  the  fore^froinr  facts  end  the  defendant  corroborates  them  in  the 
essentisl  particulars. 

The  prosecutlnr  witness  then  went  to  sleep  and  accordlnr  to  his 
testimony  was  thereafter  conscious  of  the  defendant's  presence  when 
defe^'dant  care  to  him  and  insisted  that  he  was  crowding  his  sleeping 
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partner  out  of  bed  and  that  he  3houl'5  conse  into  the  bedrootc  and 
sleep  with  the  defendant.  The  witness  demurred  whereupon  defendant 
picked  hinj  up  and  half  dragged  f-m-^   half  carried  him  into  the  bed  in 
the  bedrooiE.   Defendant  then  directed  the  witnej-F  to  take  his  pants 
off  which  he  did.   He  started  to  i-o   to  sleep,  whereupon  the  defendant 
beran  to  rub  the  witness'  storoach  en:3  privates  and  attercpted  to 
place  r:is  penis  in  the  witness'  recturr.   Finally  the  witness  went 
to  sleep.   Defendant  denies  having:  the  witness  in  bed  with  him, 
denies  entering  the  roosc  where  the  boys  'A'ere  after  retiring,  and 
denies  that  he  committed  the  acts  corcplalaed  of. 

One  of  the  boys  who  was  sleeping  on  a  bed  roll  testified  that 
after  he  started  to  go  to  sleep,  the  defendant  came  ever  to  I'llrr: 
and  asked  hlra  to  eo   to  bed  with  the  defendant,  and  that  he  heard  the 
defendnnt  make  the  sanre  proposal  to  one  of  the  boys  along  side  of 
him  and  thereafter  to  the  prosecuting  witness.   He  also  says  he  r.eard 
the  prosecuting  witness  protesting  and  requsptlng:  to  be  put  down. 
The  boy  next  to  hia  testified  that  he  was  awakened  by  the  defendant 
rubbing  his  stomach  ari'^   privates  and  that  he  refused  to  ro  to  bed 
with  the  defendant. 

The  defendant  was  arrested  by  the  sheriff  of  KcDonouph  County 

ani  the  then  States  Attorney.   He  was  brought  to  th»  Sheriff's  office 

and  questioned  by  the  I'tateg  Attorney.   The  States  Attorney  (not 

the  "tates  Aforney  as  at  the  tine  of  trial)  told  him  the  details  of 

what  he  was  charged  ivlth.   The  defendant  talked  at  some  length,  neither 

eimitting  nor  denying  the  charge.   He  did  on  that  occasion  admit  being 

Ir.  bed  with  the  prosecuting  witness.  Although  he  finally  denied 
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the  charge,  defendant  admitted  that  he  h::d  rubbed  the  stomach  of 
the  prosscutlng  witness  to  relax  him  so  that  he  v;ould  go  to  sleep 
BvA   that  he  njlght  have  accidentally  touched  rls  privates.   "he 
ti'StlT.ony  of  the  "itates  Attorney  1g  corroborated  by  the  sheriff  who 
was  present  during  the  intervisw. 

-ertaln  of  defendant's  contentione  can  be  disposed  of  rather 
briefly.   First,  as  to  tne  contention  that  the  testinnony  of  the 
prosecuting  witness  was  not  corroboreted —  it  ifi  not  necessary  that 
each  and  every  fact  testifier  to  by  the  r:rosecutlng  witness  must 
be  corroborated.   This  type  of  crime  is  ordinarily  committed  in 
secret.   A  conviction  cannot  be  ruled  out  because  proof  of  the  overt 
KCt  is  T5iade  solely  by  the  prosecuting  witness.   T'ec-glc  v.  f-lrilsnko. 
1  111.  PA   90,  115  ^'.^.  2d  2?7.   Here  the  prosecuting  v^ritness  is 
corroborated  in  many  of  t?;e  esssnti'-rtl  det-^.ilE  by  the  testi^sony  of 
t' e  two  other  boys  end  by  defendant's  ov/n  admissions  to  the  officers, 
if  the  Jur^'  believed  the  tv^o  officers  (and  they  sppareritly  did),  and 
their  testiraony  was  •.'sot  otherwise  inadralssible. 

As  to  the  contention  that  the  bill  of  particulars  was  not 
sufficiently  specific,  suffice  U  to  say,  thet  defendant  deicanded 
and  wss  furnished  a  bill  of  particulars.   He  made  no  objection  to 
the  bill  of  oarticulars  as  furnished,  in  the  trlsl  court  and  therefore 
cannot  question  its  sufficiency  here. 

The  contention  that  defendant  was  deprived  of  Rn  opportunity  of 
Trakin.i'  an  application  for  probation  is  based  on  the  misconception  that 
by  entering-  judgment  on  the  Jury's  verdict,  the  trinl  court  cut  off 
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the  right  to  apply   for  probation.      After   &sic!    Judgrrent  was  entered 
the  dsferdar.t   di'?   file  certain  post  trial    Totlone.      H-?   likewise   sould 
have    filed   a  motion   for  probation.      It    Is   the  pronounclnfc    of   se^itence 
that  cuts  off  this   right.     Furthermore,    re  csn^^^ot   see  has-   defendant 
caiTi  coirplaJR,    since  no  attempt   to  apply  for  probation  was  ever  irads. 

I'he   coriterjtlon  that   the    testlniony  of  the  two   officers   sreourited 
to  proof  of  -a   oral  confession  asd   was  net   aditlsslble  becaus®  defendant 
hsd   not  been  furnished   with  a  list   of  witnesses  to   it   prior  to 
arraif^^nment    li-    likewise   vvlthout  ?rerlt.      A   corifesslon    Is  an  acknowled^:- 
ment   of  guilt   of   the  whole   offense  as   cherg-ed  and  not- of  any  particular 
fact   connected  with  the  cae'=.      Peor-le   v.    :'-9ngke.    39*^   in.    17£,    77  aN.E.   2d 
16^' ;    JohriEcn  v.    Peorle,    197   Hi.    ^^.      In   the    case  before   us  the 
defendant  denied  his  fruilt   of   the  offence  charged   st  the  time  he 
wae    l''terviewed .      The   -ro^t   th^t   csrx  be   eald   of   the    statements? 
attributed   to  him   Is   that   they  were  sdinlssions   of   f?cts   cr Imln&tlng 
In  their   nature. 

It    Ir  next   contended   that   r^roof   of  the   advances  !!:ade   by   the 
defer.dant   to  the  two  boys  other  than   the  prosecuting   witness  and 
proof  of  the  acts  done   to  one   cf   theiE  constituted   proof  of   the   conjjslsslon 
or  atteicpt   to  conoilt   other  unconnected   orlmes  and   was  therefore 
Inadmissible,      -he   rule    Is   cf  course   elementary   that  when   &   defendant 
is   on   trial  for   one   offense,    testimony   tending  to  ehow  the   comirlsslon 
of  s    separate  and   distinct   crlrre    Is  not   ndir.?sslble.      But   there  are 
exceptions   to  the   r-ule  which  are   so  numerous   that    it   has  been   s;-:'ld 
it    Is  difficult  to  determine  which   ie  the   Tiore  extensive,   the  doctrine 
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cr  th€'  scknowledg-ed  exceptions.  One  of  the  exceptloT&  is  that  when 
the  eviaer.ce  tends  tc  throw  Tight  upon  a  particular  fact  or  to  explain 
the  conduct  of  a  particular  person,  there  Is  a  certalri  c3,lscretlCE 
on  the  oart  of  the  trir^l  Judge  wn5ch  a  revleviclrig  court  /?111  not 
interfere  >:lth,  unless  it  !■?  clsor  that  Buch  testimony  has  no  legitimate 
bearing  upon  the  quastlon  at  issue  and  is  calculated  to  prejudice  the 
aocused  in  the  minds  of  the  Juror a.    iso  evldehce  has  been  held 
admissible  concerning  sots  which  are  closely  and  inextricably  xixed 
ur  '.^rith  the  history  of  the  sruilty  act  iteelf  ?^£J  to  form  part  of  one 
chain  of  relevant  circumstances,  '"ested  by  the  foregoing  rules  we 
hold  tnat  the  questioned  testiniony  was  admissible. 

The  final  and  most  strenuous  contention  of  defendant  is  the  first 
contention  above  noted.   This  arises  by  virtue  of  the  following; 
-r.  the  6th  day  of  Vepterober,  1956,  f  corrplaint  f.^d  inforsiation 
charging  the  defendant  with  the  crlire  of  taking  Irraoi^Bl,  indecent 
and  ircpropsr  liberties  with  Frobert  Foster,  r  child,  on  the  2nd  day 
of  September,  1956,  viae  filed  in  the  Court  of  -olice  Hsgietrate, 
Lewis  E.  r.bey.   A  warrant  for  the  arrest  of  the  defendant  on  the 
aforeeal'^i  complaint  wse  Issued,  and,  pursuant  to  said  warr&nt,  the 
defendnnt  wae  arretted  and  coffinitted  to  the  County  Jail  of  Mct'onough 
County,  Illinois  by  the  -heriff  to  e-vait  hearing. 

A  preliminary  hearing  upon  the  aforesaid  complaint  was  held  in 
the  Court  of  Tollce  Msgistrate  Lewis  L'.  t'bey  on  the  22na  dyy  of 

ctober,  1956,  and  st  the  concluelon  of  such  hearlnj-;  the  defendant 
was  bound  over  to  the  ^^rand  Jury  for  invert igstlon  and  consideration. 
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Or  the   5th  day  of  January,    1957  the   Informstlon   in  this  csuse 
was   file'3.      The   InforTnatlcTi  charged   the  defer.dant  with  the   crljce 
of  contributing  to  the   a^Tinouercy  of  -^'obert  Foster,    9  child,   by 
■  erforF.lng    indecsr-t   *»nd   Imiroral   sets   in  the   rreser.oe   of  si?:''!    en  the 
: erson   of  the.  csia   Fobert   Foster  on  the    2nd   dsy   of   Septemb-r,    195^. 

The   aefer;a?.nt  vjas  ",ct   sid'rltte-!!   to  b-?lT,   nor   criven   trial   sfter 
is  arrest    on  the   fcth   -Say   of   September,    1?5^,    ss  afor®ggi'5,   but   was 
contl'-.uously  h€l5   prironer    in   the   County  Jail   vmder   the   chargre   of 
taking'    i2m;or.'3l,    Indecent   pn-^    icproter   lib-^'ntles  with  t?obert   Foster, 
as   eforessl5,    unti""    the   7th   -^ay   of  January,    1957,   '^'hen   the   Circuit 
Court    of   /'cDoncugh   County,    TiTincis-,    Barker?,    J.,   st   the   ccnclueioa 
of  e  he?rlnp    in   said   Court,    granted   the  motion  of    rtsfendant,    James 
H.   Griffis,    for  diFcharge   for  want    of  pros?>cutlon  from  the   ^fcresaid 
cV'.erge   of   taking   Istroral,    indecent   s;ni    i^.prorer  liberties,    end   ordered 
the   defendant,    Je.tne?    -'.    Griff  If,    dischsrgad. 

The  dsfendsnt  wef   rot  releseed   frojr   custody   followin?;  his   afore- 
sr>li   discharge   on   the    ind?cert   lihertleg   cherge,   but  was  thereafter 
held   prlt^oner   in  the  County   Jail   of  F^cDonough   County,    TlMnclE, 
pursuent   to  the   Capias  end  the   Information   in  thle   cause.      Defendant 
contends   tV.?!t   Vaving  bc^en  discharged   fron:  the    indecent   liberties 
chRr£:e  he  was  entitled   to  relecee  from  the   cher^e   in  this  cause. 

In  Illinois    it   has  heeri   uniformly  held   that  the   crlrr.es   of 
ccntrlbutin?    to   the   del  Inquercy  of  a   ailncr    (Chap.    ?'"',    ^ec.    10^:, 
111.   Hev.    rt.?t.    1955)    and    Indecent   libertiee    (Chap.    ??,    Cec.    109, 
111.    F*v.    Stat.    1-55)   are   eepar'^t*   apd    '.letlnct   offe'sseE    in   law   even 
though  the    sarr.e   facts   are   the  baeis   for  each   charge.      Peofle   v, 
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Jensen.  39?  n.T .  7?,  6t  ''J.    2d    T;  "eor^if.  y.  radc^atz.  ^C3  Til.  /i8, 

-5  N.F.  ?r»  ^?;  People  v.  L.abi?ik.  ?  111.  T!-^  ^^^,  1?1  N.H.  2d  633. 

In  People  r.    Jensen,    ?upra,   defendant  wae   indicted   for  sexual 

critiies  aeralnst   ^v.   eleven-year-old  rlrl.      I^he   Indictiuent   consisted   of 

six  counts,    the   first    three   chargliiir  raps,    the   fourth   indecent 

liberties,   p.nf.  the   fifth  and    sixth  chsrs-inf  acts  tending  to  lender 

the  prosecuting  '^'^itness  ^  dellr^quent   child.      All  count t-  except   count 

four  vere   nclie   r-ropssd.      L^efer-dsnt  wph   tried  and    found  guilty   s-.nd 

en  appesl   contended  tbrt  frantlnr  cf  n  nolle  rroeequl  on  the   charge 

-^■^  cotriTrittlng  '^cts  tendlnf  to  render  -rroseoutri  >■.  a   dellnouer.t  child 

in   the    slx-th  cc-jnt    constituted   s    rindinp  of  not   gu'lty  on   the 

Indecent   liberties   char^'-e   In   count    four,      defendant   urged   that   the 

misdemeanor   charged    in  count    six  wss   sutorriiticelly   Included   in  the 

felony   charger!   by   count    four,    so   that    diSTrissril   cf  the   irlsdeme^nor 

■-arre:?    further  prosecution   of   the    felony.      In   rejectlnp  defendant's 

contention  the   court    said,    "~'he   crlTSinsl   offenses   of   Indecent   liberties 

end   cctrlbutlns'  to   the   -3el  inquar^cy  of  a   child   are   separate   ^.nT. 

charges 

dieti'^ct  offenses.     The  fact  that  the  sB^e  rroof  rey   support  both  As 
Imrrsterial .  * 

Ir    leoTle   v.    ""r.dd?-t7,    su^r? ,    first   count   of    IniilctTrert   charged 
defen.-?ant   with  tfiklnp   Indecent  liberties?  with   a   eeven-year-ol''.  firl. 
"'he   second   count,    upon  which   he   -^lae   'ound   rullty,    ch^arged   that  the 
sarr-?.    indecer^t   liberties   dlre-^.tl;-   tende.:1   to   render  the   child  guHty 
c?    Indecent   and   laaclvlous   conduct,   viv.,    n   ;!ellmuent    chll^   unf.er 
-ec.   10';,      Pefendant  t?ss  tried   on  both  counts.     The   Jury  returned 
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a  verdict  of  guilty  on  count  two,  the  contributing  to  delinquency 
charge.  On  appeal  defendant  contended  that  there  was  an  Implied 
acquittal  on  count  two  for  the  reason  that  the  jTiry  did  not  find 
him  guilty  on  count  one,  the  Indecent  liberties  charge,  although 
the  evidence  was  the  same  on  both  counts.  The  court,  in  denying 
defendant's  argument,  stated,  "The  offenses  of  taking  Indecent 
liberties  and  contributing  to  the  delinquency  of  a  child  are 
separate  offenses.  Where  the  indlotnient,  in  separate  counts, 
charges  both  offenses,  it  cannot  be  said  that  because  the  same 
evidence  was  common  to  both  counts  a  legal  relationship  Is  established 
between  the  two  offenses.   (People  v.  Jensen,  392  HI.  72.)  The 
implication  envisioned  by  the  plaintiff  in  error  is  a  p\ire  assumption 
which  has  no  persuasive  force  In  law." 

In  People  v.  Lablak,  supra,  the  court  again  emphasized  that  the 
crimes  of  contributing  to  delinquency  and  indecent  liberties  are 
separate  offenses  under  the  law  even  though  the  same  facts  are  relied 
on  in  support  of  each  charge.   In  that  case  count  one  of  the  Indictment 
charged  defendant  with  taking  Indecent  liberties  with  an  eight-year- 
old  girl,  and  in  count  two  with  contributing  to  the  delinquency  of  a 
minor.  At  the  close  of  the  evidence  the  People  withdrew  the  delinquency 
count  and  elected  to  stand  on  count  one,  the  Indecent  liberties  charge. 
Defendant  was  found  guilty  of  Indecent  liberties.  On  appeal  the 
defendant  argued  that  the  trial  court  erred  In  refusing  to  give 
instructions  on  count  two,  it  being  defendant's  theory  that  contributing 
to  delinquency  and  taking  indecent  liberties  are  not  separate  offenses, 
but  merely  degrees  of  the  same  offense.  Conceding  that  where  there 
are  several  degrees  of  the  same  unlawful  act,  instructions  may  be 

-9- 


trri-l-   .tcr    ■  f'-   -••■"'?.    ■nirf^  ^Jtjiii'  ftoaiS49»s  srf;?    "•'^    -•■''^    +-.rr'.--  :i^3tSfpo 

'  tX    ctr  '    »fiJ*    .  DO  ffo  x^JtiU'S  Rf 

,   -^     ♦in'    S'ff"    ,r  ,V    9."  ftW*    9ff:t    rt' 

'  ,wi?X  111  *iO*iol  evif  or^  a«r?  rtc 

owJ  ii'xcjos  ei  here  ,.t*j 


given  as  to  the   lesser  offense,    the  court  stated,    "so  such  relation- 
ship*  however,   exists  between  the  crimes   -^.ow   in   question,      ^ven  a 
cursory  exam '"lat Ion   of  the  ^-ppllcable  statutes   shows  that  the  crliie 
of  coTitrlbuting   to  the   flellnquencii    cf  a   -iihlld,   althougrh  llajlted    In 
punlshn-.ent ,    if.  ssuch  rreater   in   scope    than  the   crlse      of   taking 
indecent   liberties...    We   hav?   hel:5    on  at   least   two   pr5  :r  occasions 
that   the   crimes   of  taking    IrtSecsnt    liberties  ^vA  co;?trlb-atlng  to 
delinquency  of  a  child  are   seoari^te  and  distinct  offensee  ^ven  though 
lnc\'xAe6    \v,   separate   counts   of    "n   ln51ct!rerit .      (^"eorle   v-.    Haadatz, 
?  C3   111.    ^a,    35   h.E,   2na   32i    Feopl'^   v.    Jeaseri,    392   Hi.    ??.,    th  h.L. 
2-cl    1.)". 

Defendatit    cl&ins   that    in  cleterminlr.F  ;»?hether   seperate   offenses 
are    'nvolve-5. ,    the  test   is  whether  the   fact?,  charged    in   the    second 
indictment   v/ould,    if   found  true,    hsve    just  if  is-?  a  conviction  under 
t'r.e   earlier   iriaictnjent ,    'lirA   that    if   so,    thetj   there   is   but   one   offense. 
But    in   leo-ole   v.    .'Her.    3t^   111.    36P;    1^   K.E.    2nd   397,    and    reople 
V.   Ci.'.sci.    ^   Til.    ?n^   619;    13?  !•>.-.    P^d  ^C,    and   P^ocle   v.    ^.arrison. 
395   111.   '463;    ?0  '^.F.    ?.v,5   506,   ?^11  cited  by  defendant  ag  authority 
for  this  allef:ed   test,   the  holdlns:  of  the   court   uras  that   if  or  a 
trial  under  the   first    indictrcent ,    defendrrnt   could   have   lawfully    been 
convlcte',   of  the   oharc:e  contained    in  the   secona    indlctaer.t,   then   there 
Is  but   one   offene*;-.      In   ap'-lylnp:  this  reasonlRg   to  thi?    lnst'?nt   case 
the   question  would  be   /,'hether  defendant,    If    Ir.dictsd  ©nd   tried   on  the 
original   charge   of   iidecent    liberties,    could   have  been   In   thet   case, 
convicted   of   the   crime   of   contributing'  to  the   delinquency  of  a  rrlnor. 
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In   view  of  the  decisions  of  the  •^lllnols  -'ur-r^me  Court  hol.31ng  th?>.t 
ccntrlbutl-'-.g  to  delinquency  isnc?  indecent  liberties  are  separate  crimes, 
it  Is  clear  that  bed  -defendant  been  tried  on  the   Indecent  liberties 
charge  he  coul3  not  h?-ve  hee^ ,    In  that  proceedlnii?,  convicted  of  the 
crime  of  ccntrlbutln?  to  dellrcuency.   S'e  pre  of  the  orlnlon  that 
the  discharge  of  defendant  for  ws.nt  of   prosecution  on  the  Indecent 
liberties  charge  did  not  o'rer?5te  to  discharj;©  hlsE  en  the  charge  of 
contributing:  to  the  delinquency  cf  ^  minor. 

Finding  no  error  in  this  record,  the  ^ludcr'sent  of  the  County 
Court  of  '•':cI>onoui-'h  County  is  affirmed. 

f  fir'sed. 
Eeynolde,  J.,  and  Carroll,  J.,   concur. 
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Plaiatiff -r.pp«ll«|. 
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i.r.s    'o'lrd  of   tiducatiori  oi 
Conjiauriity  >-'nit     chuol 
district  dumber  1  of  Joles 
a-id    JuiLboxliind  Counties, 
Illinoj  s, 

Uef  aii  uan  t  -.-  vpoel  lant , 
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.'ipjieal  froEi   the 
Circuit  C.;urt  of 
Coles  CovL  ty. 


SITNjL  C.,   J. 

This  case  arises  under  the  Joho  1   laws  oi   the  l  t&te  of 
Illinois.      -thai  Staith,    the  plaiitifr,   ■was  a    teacher  at  the 
Lem^  Grade  >''chooI,   Lern^^,   Illinoio,    ^   ;vixt  of  the  v-oniaur.ity 
Unit     chooi  listrict   .Juua  er  1  oi   CoXee  a?d  Ciisberl  nd 
Counties,     3he  hac  hel'.'  this  position   for  9  years,  and  had 
been  te<^.chi-;g  for  16  yarirs,       er  Cuties  vere   to   teach  the 
thirci  and  fourth  grades  oX  the  school,   bot)i  grades  being  in 
one  r  -a^,       n  ^'arch  1:,  1557,   the  Board  ot   Education  of  the 
school  district  :r'(*t  ^-\'  Adopted  lu^animously  a  aotlov    to 
disniBS    'rs«   Cmith  from  her  teaching  duties   iv.   the  district. 
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effective  at  the  close  of  the  school  teia  June  4,   1957,   for 

the  reason   that,   in   the  opinion  oi  the  ijosrd,   the  beet  interests 

ov  the  schoc>ls  retiuired  it,  and   for  the  further  reasons  that 
she  hiid  fdilmi  to  properly  eo  trol  classee  under  her  juriiiaiction 
and   that  discipline  in  her  clasar^oai  v&s  a^wd  had  bean  ot    such 
-a   nature  as  to  constitute  irioaear^etenc®  and  to  aoke  thvj    iiamisstii 
-^eces&dry  ior  the   goo.j  or  the  school.     The  aotioi.   fxirther  stated 
that  the  fflatters  in   the  laotion  had  h&^n  brought  to  the 
attention   o^  "^rs.   ;'.'nith  without  affect,  and  that  in  the  opinitai 
oi    the  J.ioard,   tha  c:aiis«s  upon  vihich  the  dtsnissal  was  bRsed 
were  not   r«3ecictble, 

PefoTe  the   dismissal  notice  vas  sailed  t ,.  Trs.   Ssiith,   at 
his  retmest  she  set  with  .■x,   -,leun  J»  Johnson,      irecior  ox 
elesaent-ary  ediic  ition  of  the  schools,   a  ad  they  dlKCimsed  the 
possibility  of  her  resinning  as  ci   tet'.clier.      -^^o  Agre^ae.t  was 
reached  and  the  disaissal  notice  was  sailed  and    Jrs,  .-'aith 
received  the  notico  on  April   'A,  1957,     .  rs«  Lfeith,   irt  a  letter  to 
the  board,   remtested  und  was  gr^^mted  a  public    hearinci  which  was 
held  by  the  :ioard  of  Uducation  on  t  ay  9,   1957,     /^t    the  conclusion 
of   this  pvb  ic  hearing,    the  ^'Oard  of  .-^duoation  passed  a  resolu- 
tion  oonf iru-dr;-   its  reyoiutio-\  ox  dismissal  of  'rs.      vith  of 
J-'arch   1",   1957,   t/ie  second  or  confirming  resolution  iindi;i<3  that 
the  best   interests  of  the  school  district   xequired  her  oisaissal, 
and  that    .re,  v  E.ith  had  failed  to  properly  cooper. te  witb  the 
ad^lni 8 traitors  of  the   school   district,   eiod  had  an  antagonistic 
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and  hostile  attitude  to%vard  th^i,   «nd  further  that  she  had 
failed  to  properly  coatrol  classes  under  hor  juried! ctio;    ar«d 
tltet  discipline  in  her  ci;.6sroojs  v.vjs  of   such  nature  as  to 
constitute  gross  iacompetence  anJ  to  saak©  such  actioii  necessary 
for  the  good  oi  the  achool,   and  turth®/  th^-t;.  aai j  causes  of 
disialss&l  were  not   remediable,     lloti.e  of  tihe  acticu  o»    the 
beard  of    '%y  9,    19S7  vac  aaii®d  and  recairad  by     rs,  oaith 
on     ay  16,   1957,      rhereaiter,    in  apt   time,   .-.ra,   -iaith  brotight 
her  corapiaint    for     dEainisrrar.iy»  ;:evi©^v  ir    the  Circuit  Court 
of   -oles  County,   Illinois.     The  circuit  Court  reversed  th« 
ad»inistrc\tive  ..©cisioa  oi   the   Board  of  education  on   the 
sjiotincs  tl«t  tre  fin   Uiga  and  decisio  ■   of  the  Board  of  Cduc^.tion 
were  aanifestly  agoinst  the  weight  of  the  evidence,     Froja  the 
judigment  of  the  Circuit  Court,   the  riosrd  ©r  Education  hss 
appealed  to  this  court. 

While  it   is  ar^aitted  and  conceded  by  both  parties  th&t 
there  are  no  questions  of  pleodin*.:!  or  procedure  presented  by 
this  apr-»«al,    the  plaintifi   does  raise  in  her  appedl  ,   the 
questio.^  of  jurisdiction,  based  upo;\  Cection    24-3  of  -^apter 
l:-'2,   Illinois   ■•evise^i  ^.^tututea.     That  section  in  part  says: 
"l>efore  t'crvice  of  notice  of  chfirgas  on  account  oi    causes 
thfit  may  l»9  d««a«d  lo  be  r^ediable,   the  teciuher  shall  be 
given  reasonoble  wamirn3  in  v/riti.ig,    stati.ng  specifically 
the  causes     which,  if  not   removed,  aay  result   in  charges," 
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Thia  cruestlon  of   jurisdiction  wasr  not  raised  before  the  i^oard 

or  in  the  Circuit  Court,   and  is  raised  here  for  the   first  ti;a«, 
but  si'  <:  quest io'!  ol   jurisdiction  can  be  raicerj  at  any 

line,    it  ciust  be  consi  jercd  in  any    .  etorsinsti :>n  of  this  watter. 
^'"he  question   r^iised,    namely  the     ecessity   of  notice   ;0  the 
te<:icher,    ic  aonfii&d  to  those  causes  vhich  «ir©  r®r^®diable, 

Certai  i  specific  causes  are  i^et   forth  iv.   the  motion   to 
'iisiaiss.      Tliese  causes,   in  the   fora  oi   charges,  are,    (1)    th&t 
thfs  best  interests  of  t>  e   school  id  strict  require  the  disciissrj. 
or     rs,     nith;    (2)      rs,   .-uiith  had  failed   to  prop'erly  c-^-operii le 
with  the  a.fflinistrtstors  oJ:   the  district,  and  had  se  antagonistic 
and  hostile  attituie  towird    th^?i;    (3)     irs,   Jiaith  h^^id  failed  to 
properly  <x>ntrol  classes  ttik.;er  hex  jurisoiction  a;.d  th..>t 
disci pli:i«  in  her  clrjssroosa  was  of  such  n  i  ture  as  to  coi»stitute 
gross  inccinpetence  and  to  ja-ake  eu:h  actioa   necessary  tor  the 
gooi  of  the  school;    (4)    thot  said  causes   for  disadssal  were 
not  remediable* 

The  Board  of    ;^diic«ition  has  the  po'wer  to  dimaiss  a   teacher 
for  incompetency,   caru   Ity,  negligence,   issoraiity,   or  ether 
aufficie'it  caure.     article  6-36  of  Chapter  122,   Illinois 
Kevisod  3t&tutes»      It  also  hag   the  power  to  disiaiss  a  teacher 
i4i\enever,   in   its  cq>inior.,   thrit  feacher  is    \ot  qualified   to 
teach,   or  vhenevor,    i?.   its  opinion,    the  interests  of  the 
schools  require  it.     Article  7-16  of  Chapter  122,    llli;  ois 
iCeviaed  Statutes, 


tod 


yij' 


9i^  4»i    ifliJ    ^V;  .  C-.y'-. -,         13    Xf--". 

,*  •         /I         ... 

Is-*':.  -i.-:?:  ]■  fnv>.-    .v'i      ;?r^  n<  'r   to' 


-*- 


The  Tcachsr  Tenure  Lav,  Article  24,  Sections  24-1  -24-S, 
Illincia  Revised  Statutes,  vhile  it  does  not  take  away  from  the 
Board  of  Education  any  of  its  pov/er  to  dismiss  for  cause,  does 
spell  out  the  procedure  for  the  dismissal  of  a  teacher  after  she 
acquires  tenure  status. 

The  trial  court  held  that  the  decision  and  findings  of  the 
Board  were  against  the  manifest  weight  of  the  evidence,  as  con- 
tained in  the  transcript,  and  reversed  the  adcainistrative  de- 
cision of  the  Board  of  Education, 

The  scope  of  the  inquiry  that  can  be  made  by  a  reviewing 
court  in  an  administrative  review  matter  has  been  well  set  out 
in  the  case  of  Community  Unit  School  District  v.  Couaty  Board. 
9  111.  Apt),  2d  116.  As  said  in  that  case  at  page  119,  "Section  11 
of  the  latter  Act  (111,  Rev,  Stat.  1953,  chap,  110,  par,  274) 
directs  that  every  action  to  review  such  a  decision  by  the  courts 
shall  extend  to  all  questions  of  law  and  fact  presented  by  the 
record  made  by  the  administrative  agency  (in  this  case  the  trustees) 
and  the  findings  and  conclusions  of  such  agency  shall  be  held  to 
be  prima  facie  true  and  correct.  These  provisions  for  review 
have  been  construed  to  mean   that  the  courts  do  not  have  the  power 
to  conduct  a  hearing  de  novo,  nor  to  reweigh  the  evidence,  but 
have  only  the  duty  to  review  the  record  to  see  whether  the  findings 
and  decision  of  the  administrative  agency  are  supported  by  competent 
evidence,   (Harrison  v.  Civil  Service  Commission  of  Chicago,  1  111, 
2d  137;  Stricklin  v,  Annunaio,  413  111.  324;  Secaur  v,  Illinois 
State  Civil  Service  Commission,  40S  111,  197.)" 
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Thus,  we  hfive  no  ri'^jht   or  power  to  valu®  or  ^eigh  the 
evidence.      m«  can  only  detemi"©  vi>eth«r  the  fin  'in«j8  and 
decision  of   tlie  c^ard  are  supr>ortQd  bv  coiap«t®nt  evidence, 

,-e  C'-riaot  sift    the  evi    QncQf  pro   air    con  a^d  d«terJKii:e  which 
is  entitled  to  the  (greater  cred^ice,      a©  cafi  only  search  the 
record  and  -'etersii-.e  whether  such   record  has  euch  evideace  as 
fci-Jl   support    the   finclimjs  ol    ttws  administrative  cigeri:;y,      ii 
there  is  cuoh  evidet'.ce,    ^eithsr  th®  triui  courl.  or  this  court 
has  the  pov/®r  to  override   .r  s'ubsiitute  its  opiuio-i  as   to 
quest ior.s  oi    fact  pres@:\ted  by  su;  h  record  &-:id  decidecj  by  the 
adteiuistrativ©  agaeicy.     This  doctrtn©  of   law  has  bee^  pro- 
no'<:nced  by  our  courts;  so  aaay  tiiaes  tlvit  citation   of  authorities 
is  alfiost  a  -woiste  ci   spvic®  in  our   reports. 

It  is  oviXy  where   the  decision  of  th©  adiainistrtitive  agency  is 
without  substantial   foun^Jatiorj  i\.   the  record  or  is  mei.ifestly 
agai;ist  the  vaight  o\   the  evi.ience  thfit  the  deciaion  fe'iil  be 
set  aside.     Cceamnity  Consol.  ...chool   iJist,   v.    JountY  .^oard. 
7  111,   Aop,   ?d  9P>j    ■\TezinsT  v,   -^ivil  u''>@,ririce  Go&uui.s^;,ioH^   398 
III,    219;    Jswfild  v,,.j--iyil  .  &Tvice  ;^'pmn^sitiof._,   406  Hi,    506; 
\.eric'ith  v,    i-o^ird  or   •J.iucation  etc^,    7  111,  -ipp,   /d  477; 
pedraon  v,   D9ard  oi    'ducat ion,,  1-'  III,   fipp,    26  44, 

On  the  other  hand,   the  courts  are  not  bound  to  place  the 
std^ap  of  approval  upon  tl-ie  decisicne  of  an  admin  is  tra  live 
age  tcy  fisarely  because  the  said  agency  hecird  the  witnesses  and 
Bade  the  requisite  findings.     As  said  i.i    the  cage  oi    'j&k:dul<^^ 
-school     ist,   v.    .rusi-eetj^   1.    111.   :  d  190,  at  page  1S5,   "The 
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rttl«  which  accords  a  laria^  facie  ▼alidity  to  achainistrative 
decieions  dees  not  reliova  a  court  o.:  the  iaportaat  ciuty  to 
eotamlri©  the  eriderce  in  an  ispartiai  te<-inrt«r  aad  to  »«t  aside 
an  order  which  is  unsupported  in  fact,      it  is  iinn«cessary  for 
this  court   to  advert  to   the  dangers  inhere;  t   in  a  relaxation 
of   this   function,      Thoy  h7ve  recently  been  ably  pointed  out 
in   Winder,   A  Twentieth-Century  Problem:        daini strati vq  Law 
in  Great  Britain,    43  ^i.xi.ii.J.    62I    (July, 1957).      .  ur  o<±ainistrd- 
tiv0  n'eview  not  does  not  require  judicial  recog-nition  of  an 
order  v-ioh  to  against  the  manifest  vsight  of  the  ©Yide:>:  e, 
'nor  dcGS    -he   law  allow  a    stf:imp  of   approval   to  be  placed  on 
the  fif.  ings  or  an  administritiva  aq®  .oy  merely  because  such 

agency  heard  the  witnesses  an     aade  the  re*':jxiisita  findings,' 

219 
I^rezner  v,   C'iYlJ.   .jervice  Com,   338  Ill,/J?31," 

Oonforairig  to  the  rula  laid  down  ia  so  v^mxy  cases  th-at 

the  court  has  ao  ri-jht   t  .•  rew«iyh  the  @vid&  c&  &-.:::  can  not 

und«r  the  Adsi  :i strati ve     eviow    iCt  disturb  the  findi:igs  of 

fact  made  by  an  &<±ai  istrative  agency  and  the  discretion 

e:-ercised  by     t  unless  riaaif^stly  agaiast  the  woi^t  o.    tbe 

evidence,   and  at  the  s«i:se   time,   niindful  01    the  ^aw  as  set  forth 

in  the     akc^le  u-chool  ,  istrio.-^,  case,    attd  in  the     regner.v.   Civijl 

fcervi  c  e  Coaai  a  si  on^  c^js^i,   it  ic  the  ciuty  of  this  ct/urt    c*.    consider 

the  record  to  derter:s;i   e  i:*'   the  findings   of   the     'ocird  of   rkiucf&tion 

are  hoime  out  by  the   evideiice  in  the  cause,   a  -d  whether  or  not 

the   i;iiiciings  are  against   the  manifest  weight         the  eTidence  or 
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if  there  is  substsnti:!  evidence  in  the  r®c  rd  to  sapport  the 
findings.     This  is  tnne  as  to  the   tindivg  of   th©  Board  as  to 
whether  or  not    t' ©  causee   or  chargQS  ag-sinst  ■  rs,  ..^iaith  were 
ram«diabl©.     In  th«  case  ol   .--■ieridiLli.  v«  .ioarp  or    i^:dttC&tlQri  eic^^ 
7  111,   App.    -''.d  477,   it  vr^s  held  that  th«  3chooi  Te  ,ur#  Law, 
being  in   derogation  of   the  cosajsorj  law  ano   cretitiag  ii  ri«w 
liability  sh:ul     be  strictly  construed  in  favor  of  the  board 
of  education,   citing  the  c&aa  of  i-'Onahoo  v«   Bo^ird.  o.f  :^duc^^tiony 
School    ■■ist.    '^o,  ,303 p   346  111,  ..pp.   241,  and  the  coart  in  the 
"erjciith  c?ise  reiter  sles  the  doctrir>e  that  courts  of   review 
can   not   undsr  the  r.ckuiidstrotiv®   ■■evie-w  /%ct  disturb  the   liiidings 
oi    fact  a«de  by  the  iJOf-ni  anc;   th©  discretio;:*  exercii;®d  by  it 
unlese  nBniieatly  against   the  weiyht  oi   tha  evideac©.     The 
''orl.;;ith  ccise  was  a  cas-c-   i-^volving  the  question  &3  to  whether 
or  not  th©  charges  against  the  tgc^oh^r  in  that  cas«  ware 
resedicible.     Yet,    the  ^teridith  case,   while  concediag  that  the 
":'oar:l  of  Education  had  the  right   to  detersaine  in   the   first 
instance,    that  the  causes  resulting  in  ch.;rges  %er«  not 
r^.)ediable,   by  implication  at  least,    reiterates   the  right  of 
the  revievdng  court,  on   final  hearing  to  detarjsl:!©  wliether  or 

ot   th©  action  of  the  board  was  proper,      in  other  words,    ihe 
board  detenai' 03  i  v  the   first  inst'-^.n.  a  whether  or  not    the 
causes  were  reaedi^'^-blo  an^:   the  trial  court,   UitJer  the  authority 
oi    the    .cfci  list  rat  ive    .eview  -.ct,   nwkes  the  fi:ictl    .etenaiaation 
as  to  vmether  or  not.  the  causes  assigned  fcx  di  SEaisaa,!  -were 
ronodi  ilole. 
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Tho  board  of   oduo^tlon  by  its  adoptieii  Oi   the  dissaissal 
resolution,    found,  as  a  jaatter  of   fact,  th':'*t   th«  <}harg08  con- 
tained    in   the  dismissal  resolution  were  true.     They  also  jovijid 
that  the  cmses  were  not  reaediable,     But  an  examination  of  the 
original  rsEolution,  discioees  that  the    resolutio.  ia  based  upon 
the  causes  set  forth  therein,   namely,   th^t  i^-r«.    'aith  had  failed 
to  properly  control  her  csssses  and  th«t   disciplii;e  i-   hor 
classrooa-s  was  such  u-  to  coustitute  i^uoalJ>etenc@•     K.-n  those 
caiises,   tho  resolution  that  her  dismissal  vms   for  the  good  of 
the  school  is  predicated,      "^-ecific-'sily,   then,   the  ch*^rge  wes 
thet  she  did  not  properly  vontrol  her  classes  and  th@  discipline 
in  h©r  elasBQS  ,   and  uciny  this  -as  a  springboard  besie,   the 
-  cyird  th©'.'.    dscidec  as  e  matter  of  feet,  that  her  diaEiissal  was 
for  thst  good  of  the  school,     kef&Txing  aquin  to  the  statute 
spellinq  out  th®  procedure  where  the  equates  are  reiaediable, 
v.sction   .'4-3  of  Chupter  122,   Illinois  Hevissd  Jte^tutes,   provides 
that  "before  Berrice  of  notice  oi   charges  on  accounL  ol   causes 
that  TA&j  ba  <i&m:i®d  to  be  ramedlMbl®,    tf^  teacher  sh**!!  b«  given 
r'-.'aso;Tabls  warnimj  in  writiag,   stati/.g   specifically  the  causes, 
v.'hich,   ij-    not  removed,  m,-dy  result  in  charges,'"       the  s&ae 
section  provides  tiiat  any  t©?3ch@r  sKsy  be  reaoved  or  dismissed 
lor  the  rodsoas  or  caue®s  provided  in    -ections  6-36   . 

ailing  the  proc#ediriga  oi   the  Board  of    tiducation  ivi  the 
order  in  which  they  occurred,    the  first  eetiou  of   the  ^.o&rd 
was  the  not  of   th©  i^o^rd  O'      arch  1.-,   1957,  when  it  adopted 
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a  iQotioi!   to  dismiss     rs,   .mith  xroa  her  t«achi  ^g  duties  in  the 
district,  effective  at  the  close  of  th©  school  t&rs.  jor   the 
reason  thet   in  the  opinion  of    the  board,   the  best  ir, terests  of 
Lha  schools  required  it,   and  for  the  further  reasons  that  she 
hed  fcdlac'.  to  properly  control  claases  under  her  jurisdiction 
€iii<i  that  disciplirie  in  her  class  room  mis  and  had  b««*'i  of  such 
a  riS-ture  c^s  to  constitute  iricoiapetence  end  to  Bi<ike   the  dismissal 
ne.e-3s^.ry  for  the  good  of  the  scho-.l,     /.ftur  a  public  hearing 
at  the  request   of  Trs,  isaith,  held  yisty  9,   1Q57,   the  board  con- 
firiBeci  its  previous   resolution  oi   dismissal,  and  ia  the  second 
resolution,  adcted  soae  ad-iitionul  'jroimd®,   riameiy,    that  t.rs. 
Saith  had  failed  to  properly  cooperate  with  the  (idc*inistrators 
of  tite  school    district,  and  h-^<i  &n  &nt&90ftistic  i^m.  hostile 
attitude  loward  the-:;!.     In  both  resolutions   the  board  heil  the 
causes  oi    disjaiasdi  were  not   r-. raediiible • 

11   the  cviuses  of   distiissal  werti  r<«&aciieble,    the  written 
notice  or  waraing,   st.itiny  specli  ically  th*s  c:-iises  which,   if 
not   reiuovo'i,  nuay  result  in  charges,    is  isciiadatory.      If  they  were 
nO'    rea^sdifible,    such  written  riotice  cr  waraing  is   not   required, 
ThlG  court  in  passing  upo     the  question,  laust  determine  whether 
or  not  the  causes  were  rerxediilJ.©  or  not   r^Huedicible,      ..educed 
to  its  esser. tills,    the  first  cV)«rgea  agriinst  the    Isacher, 
nctaely  the  driarges  before  the  board  oa  ;'arch  12,  1957,  were 
that    -  rs,  'jaith  hud  failed  to  properly  control  clcisses  under 
her  jurisdiction  and  thet  discipline  in  her  clc;ssroo&i  w.^s  oi 
such  nature  as  to  constitute  inco£iix;terice  anci  to  ac.ke   the 
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dlawissal    >©c®ss«ry  for  the  good  oi    the  school,     Th^  charges 
"incwrspetency"  or  "for  t>-&  best   interests  of   the  school"  are 
g«n«rsl,  vhil©  the  apeciric  charge  against  i-^ra^  v^ssith  was  lack 
of  control  and  discipline  i^.  her  class-^s. 

In  detsraining  this  isi^tter,   we  jaust  differentiate  between 
the  words  "charges*  and  "cc.uses''".     The  causes  set  forth  in   the 
Statute,   oectior>.0  6-36  a  H  7-16  are  genersl  in  their  naturs. 
They  raust  be  fortified  and  backed  up  by  sf^cific  charges,   such 
as  lack  of  control  or  reilure  to  exercise  discipline,     it  must 
be  recognized  that  soae  of  the  causes  are  by   their  very  nature 
not   retaedieble.      '  thers,   by  their  very   iidt\ir©  wouic  be 
rsEiediable.     L«ck  of  control,   or  iuiliire  to  re^'.juirvi  discipliii©, 
should  fall  ir,   the  latter  category.     There  is  no  question  that 
the  teac^vor,    or  any  teacher,  being  notified  thtt  her  control 
of  her  classrooa  was:  intiriequv^te  or  thet  the  discipline  ir;  her 
cL^Esroosa  vns  lex  smd  r=.ot  up  to  th©  etand'Srds  required  hy  the 
'Joard  of  Hduc^ition,  could  very  easily  resedy  thit   aonditiovi, 
by  ticvhtening  the  ccptrol  over  he/  pupils,   arjd  eniorciag 
discipline, 

r.e  raust  therefore  hold,   th^at   the  cause®  of  dl ssiisstil 
ag-^iuBt  /'Crs,   Saith,  which  rei?uiled  iii   the  charges  beiore  the 
board,   ven    re»edi.»fol.;,  and  being  remediabis,   the  board  had 
no  authority  t     disaiss  the  teacher,  without    first  giYi,:g  her 
written  warpir.'T,  stftiig  the  causes,   whih,    ii   not  reraoved 
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woTi.Td  resijlt   in  chargey.      This  was  not  done  and  no  opportunity 
was  afford©'  her,    under  th^j  stntute,    to  resiecy  or  correct   the 
c.ixises  whici:  resulted  i.-:  her  diaaissdl. 

It  is  trae  that  the  st^^  Lute  uses  th©  words  "causea  wl.ich 
m.v  be  ^d[esKed  to  bo  reiTjadieLble*^,  and  th-A.  the  bocxxd  by  its 
resol  lit  tens  c.;@torciined  that    the  Cuuses  were  no^  rGiiiGcu&Di©, 
b'-.t  th^^f:  is  only  a   -ietermiriatioi:.  of  a  aatter  by  the  board, 
wMch   is  revlovahle  by  courts  under  the  Admi  ;istrative  K©view 
•ct,    as  provide     by  >■  ecLivn   24-8  of   the  cchooi  ..ct, 

v.'e  hold  ttet   the  cuusos  assigned  in   th®  resolution 

disaissir.Q  '>'rs,    v.)fflith,   nusiely   i  ack   ot  cortrol   liv  her  ci«ssroo2a  ; 

r.'i.-;  lack  of  discipline  v.^er-.;   rori^eciiabie  causes,   ano   that  uiider  <   - 

1  I 
the  Statute,   betore  cmy  dction  to  dismiss   could  b«   instituted,  ; 

?  i 

she  wus  eiititled  to  v;ritte;i  w^rra^vj,   vhich  in   this  case  wds  \\ 

not  given,      ^he  action  oi    the  3o&rd  of  Education,    ui',.-ier  the 
facte  disclosed  herein,   camiot  be  sust&ined.     The  judgaeut 
of  tbc     ircuit  Covrt   reversing  the  action  oi   the  lica  id  of 
.>iuce.tioa   is  affirjned, 

/iffirsed, 

Rocth,  P.  J.  and  Carroll,  J.  concur 
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GEORGE  KELRICK  doing  business  as 
NATIONAL  JEWELRY  GO. , 


INTERLOCUTORY  APPEAL 


Plaintiff  -  Appellee,  /  ,) 

V  J,'HA        from  superior  court 

HANNAH  L.  KOPLIN,  HARRY  KOPLIN,  and      }        COOK  COUNTY. 
GLENCOE  NATIONAL  BANK, ^a  corporation,    ) 


) 


Ci^Defendant^V  ) 

HANNAH  L.    KOPLIN  and  HARRY  KOPLIN, 


d^. 


Defendants  -  Appellants.!  )1l9  I»A«  301 


MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  suit  In  Equity  seeking  a  temporary  Injunction. 
The  Injunction  issued  without  notice  and  without  bond  the  day 
after  the  suit  was  filed,  restraining  the  defendants  Hannah  L. 
and  Harry  Koplln  from  entering  Into  a  safety  deposit  box 
registered  In  their  names  and  enjoining  defendant  Glencoe 
National  Bank  from  permitting  removal  of  the  contents  of  the 
safety  deposit  box  by  the  Kopllns, 

The  bank  answered.   The  Kopllns  filed  a  motion  to 
dissolve  the  temporary  Injunction  which  was  denied.   The  Kopllns 
have  appealed  from  the  order  denying  the  motion.   See  §  78 
Illinois  Civil  Practice  Act. 

The  facts  as  stated  by  the  complaint  Indicate  plain- 
tiff Is  In  the  Jewelry  business  In  New  York  City.  The  Kopllns, 
customers  of  plaintiff,  took  some  Jewelry  for  Inspection  under 
a  memorandum  which  provided  for  Its  return  upon  plaintiff's 
demand.  Hannah  L.  Koplln  left  New  York  City  on  August  7,  1957 
and  refused  to  return  plaintiff's  Jewelry,  Plaintiff  instituted 
a  suit  in  January,  1958  in  Dade  County,  Florida  to  recover  his 
J  ewelry. 
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The  complaint  also  alleges  that  Hannah  L.  Koplin  Is 
Insolvent  and  unless  she  Is  restrained  from  disposing  of  the 
property  it  will  be  lost.   It  is  further  alleged  that  the  taking 
of  the  Jewelry  was  a  scheme  to  defraud  plaintiff  and  he  will 
suffer  irreparable  injury  unless  defendants  are  restrained  from 
entering  the  safety  deposit  box  and  the  bank  enjoined  from 
permitting  the  Koplins  to  make  entry  into  the  box  and  remove 
the  contents  thereof. 

The  defendants  contend  that  the  complaint  fails  to 
allege  facts  which  Justify  issuance  of  an  injunction  without 
notice  and  without  bond. 

In  the  recent  case  of  Tri  Square  Realty  Corp.  v. 
Bressler,  1?  111.  App.  2d  336,  this  court  pointed  out  that: 
"The  sufficiency  of  the  complaint  is  the  test  of  the  validity 
of  the  injunction  order."  A  statement  of  a  conclusion  in  a 
complaint  is  not  sufficient  to  make  it  appear  that  the  complainant 
will  be  unduly  prejudiced  if  the  injunction  is  not  issued  with- 
out notice.   It  must  appear  from  the  facts  recited  that  the 
plaintiff  will  be  unduly  prejudiced  before  the  injunction  can 
be  granted.   Lee  v.  Morris.  326  111.  App.  555;  Grossman  v. 
Grossman,  30^  111.  App.  507;  Thulin  v.  National  Ice  &   Fuel  Corp., 
293  111.  App.  155.   The  law  does  not  favor  granting  injunctions 
without  notice.  Brln  v.  Oralg,  135  HI.  App.  301. 

The  requirement  of  notice  under  the  Statute,  111.  Rev. 
Stat,,  1957,  ch,  69  §3,  is  mandatory  and  the  provision  permitting 
dispensing  with  notice  under  certain  circumstances  is  to  be 
strictly  construed.   The  extraordinary  remedy  of  injunction 
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wlthout  notice  should  not  be  allowed  except  in  extreme  cases, 

21  I,  L.  P.,  Injunetlona,  page  624-.   There  must  be  facts  t© 

support  plaintiff's  statement  that  he  will  be  unduly  prejudiced 

unless  the  injunction  is  granted  without  notice,   Balaban  &  Katz 

V.  Rose,  283  111.  App.   6l5«  The  same  rules  apply  to  injunctions 

issued  without  bond.  When  notice  or  a  bond  is  required  and  not 

given? 

.  .  .  then  it  is  the  duty  of  this  court,  aside  from 
any  other  question  and  without  reference  to  the  merits 
of  the  cause  as  made  by  the  averments  of  the  complaint, 
to  reverse  the  order  denying  the  motion  to  dissolve  the 
injunction  on  that  ground.   Keasie  v.  Talcott,  305  111. 
App.  627,  63^. 

To  the  same  effect  are  Sonney  Amusement  Enterprises,  Inc.  v, 

Astor  Entertainment  Company,  Inc.,  339  111.  App.  275  and  Lange 

v»  Massachusetts  Mutual  Life  Ins.  Co. ,  273  HI.  App.  356. 

From  a  careful  examination  of  the  complaint  we  are 
compelled  to  hold  the  temporary  injunction  was  improvldently 
issued  without  notice  and  without  bond. 

In  the  light  of  these  principles  and  decisions  it  1b 
unnecessary  to  consider  the  other  points  raised. 

It  is  therefore  ordered  that  the  temporary  injunction 
be  dissolved, 

INJUNCTION  DISSOLVED. 

MURPHY  AND  KILEY,  JJ.^  CONCUR. 
ABSTRACT  ONLY. 
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IN   THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 
Second  Division 

May  Term,  A.D.  1958 


WVlsiof\[ 

I.AfsO 


WILLIAM  E.  FAY  and  JOSEPH  D.  TALBOT, 
Trust  Managers  of  the  Adam  Block  Liqiii- 
dation  Trust  created  in  reorganization 
proceedings  of  the  Adam  Block  Corporation, 
an  Illinois  coi*poration.  Debtor,  by 
appointment  of  the  United  States  District 
Co\u:t,  Eastern  Division,  in  Cause  Ho. 
71923. 

Plaintiff  s-AppeHanta 


vs. 


M0NTG(»4ERY  WARD  &  CO.,  INCORPtffiATED,  an 
Illinois  Corporation, 


Defendant-Appellee 


o  h 


..^^n^'^- 


Appeal  froBi 
tae  Circuit  Court  of 
Will 
Coxmty 


30LFISBURG  -  J. 
/      This  appeal  involves  a  suit  brought  in  the  Circuit  Court  of  Will  Coxinty 


- 


or  the  recovery  of  additional  rents  under  a  percentage  lease.  No  questions 
sure  raised  on  the  pleadings.  The  fstcts  bx@   all  undisputed  with  but  few  ex- 
ceptions. The  complaint,  the  amended  and  supplemental  complaint  and  answers 
thereto  came  on  for  hearing  before  tlie  Master  in  Chsmcery  to  whom  the  cause  had 
been  referred,  euid  he  found  the  issues  for  the  defendant  and  against  the 
plaintiffs.  Objections  to  the  Master's  report,  which  were  overruled,  were  al- 
lowed to  stand  as  exceptions  thereto  and,  after  argument  thereon,  were  over- 
ruled, and  the  Circuit  Court  entered  a  decree  approving  the  Master's  report 
and  dismissing  plaintiffs'  compiaint  for  want  of  eq-uity.  From  that  decree  this 
appeal  was  taken. 

The  lease  in  question  was  dated  September  10,  19^*6 .  Under  its  terms 
plaintiffs,  trust  managers  in  reorganization  proceedings  in  the  United  States 
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IN   THE 

APPELLATE  COUET  OF  ILLINOIS 

SECOND  DISTRICT 
Second  Division 

May  Term,  A.D.  1^ 


19I.Af: 


WILLIAM  E.  FAY  ^d  JOSEPH  D.  TALBOT, 
Trust  Managers  of  the  Adam  Block  Liqui- 
dation Trust  created  in  reorganization 
proceedings  of  the  Adam  Block  Corporation, 
an  Illinois  corporation.  Debtor,  by 
appointment  of  the  United  States  District 
Court,  Eastern  Division,  in  Cause  No. 
71923, 

ELaintiffs-AppeUants 


vs. 


MONTGOMERY  WARD  &  CO.,   INCCflRPORATED,  an 
Illinois  Corporation, 


^f 


%\V^ 


oc 


Defendant-Appellee 


) 


Appeal  from 
the  Circuit  Court  of 
Will 
County 


\f 


30LFISBURG  -  J. 

This  appeal  involves  a  suit  brought  in  the  Circuit  Court  of  Will  County 
for  the  recovery  of  additional  rents  under  a  percentage  lease.  No  questions 
are  raised  on  the  pleadings,  ©le  facta  are  all  undisputed  with  but  few  ex- 
ceptions. The  complaint,  the  amended  and  supplemental  coaiplaint  and  answers 
thereto  came  on  for  hearing  before  the  Master  in  Chancery  to  whom  the  cause  had 
been  referred,  and  he  found  the  issues  for  the  defendant  and  against  the 
plaintiffs.  Objections  to  the  Master's  report,  ■Jrtiich  were  overruled,  were  al- 
lowed to  stand  as  exceptions  thereto  and,  after  argument  thereon,  were  over- 
ruled, and  the  Circuit  Court  entered  a  decree  approving  the  Master's  report 
and  dismissing  plaintiffs'  complaint  for  want  of  equity.  From  that  decree  this 
appeal  was  taken. 

The  lease  in  qiAestion  was  dated  September  10,  19^6.  Under  its  terms 
plaintiffs,  tnast  managers  in  reorganization  proceedings  in  the  United  States 
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District  Court,  leased  to  defendajit  Montgomeiy  Ward  85  Co.,  Incorporated, 
(sometimes  referred  to  as  Ward)  the  entire  praaises  at  IOI-IO9  Ottawa  Street, 
Joliet,  XUinois.  The  premises  consisted  of  two  adjoining  bidJLdings 
knovn  as  the  North  Building  and  the  South  Building  in  downtown  Joliet.  Ward 
had  operated  a  store  in  the  South  Btiilding  since  1^9  under  a  prior  lease. 
It  did  not  go  into  possession  of  both  buildings  under  the  new  lease  xaitil 
October  1,  I9W*  vhsn  Sears  Roebuck  Ss  Co.,  moved  frcm  the  North  Building  to 
new  quarters. 

The   facts  concerning  Weird's  occupancy  are  not  in  dispute.  TSie  South 
Building  consisted  of  basen^nt,  first  floor,  mezaanine  and  second  floor, 
comprising  abovrt  3^,600  square  feet  of  usable  area,  and  Ward  used  the  entire 
South  Building  for  iretail  sales.  The  Nbirth  Building  consisted  of  baaen^nt, 
first  floor  and  second  floor  and  coi^rised  about  18,300  square  feet  of  usable 
floor  space,  ^us,  the  North  Bxiilding  contained  only  a  little  more  than  one 
half  the  usable  floor  space  foxmd  in  the  South  Building.  Ward  used  about  25^ 
of  the  available  area  in  the  premises  for  the  storage  of  goods  held  for  saile 
in  the  store  and  that  consisted  of  the  entii^  second  floor  aind  basement  of 
the  North  Building.  Tixe   r^nainder  of  the  space  in  both  buildings  was  devoted 
to  the  sale  of  raerciiandise,  althougji  at  times  portions  of  the  first  floor  of 
the  Worth  Building  were  used  for  storage.  It  is  Ward's  failure  to  use  tlie 
entire  Borth  Building  for  retail  sales  upon  which  the  plaintiffs  base  their 
complaint.  Plaintiffs  contend  that  the  lease  and  the  j^irties  thereto  contem- 
plated that  Ward  would  use  the  entire  North  and  South  Bxiildings  for  retail 
sales  and  tdiat  any  warehouse  space  would  be  secured  in  other  bioildings;  that 
if  Ward  failed  to  use  any  peirt  of  tlae  demised  premisss  for  merchandising,  the 

lease  requires  Ward  to  pay  a  percentage  rental  based  upon  the  average  monthly 
percentage  rental  paid  by  Ward  and  Sears  and  Roebuck  on  the  two  buildings.  Ward 

adBilttedly  paid  percentage  rent  based  on  all  sales  made  by  it  in  the  premises 

and  in  an  outside  service  station  operated  in  conjunction  with  the  premises. 
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Over  the  term  of  the  lease  In  controversy  the  yearly  rental  averaged 
^32f90h.^k.     In  no  lease  year  did  Ward  ever  pay  Bterely  the  miniman  $20,000 
rental . 

Prior  to  Ward's  occupancy  of  the  North  Building,  that  building  had  been 
leased  by  plaintiffs  to  Sears,  Roebuck  &  Ccsnpany  for a  retail  sotre.  Sears, 
Roebuck  had  paid  a  minlnium  annual  rental  of  $8,4(X)  pliis  a  percentage  of  net 
sales.  At  the  same  time  Ward  paid  a  percentage  rental  on  the  South  Building 
of  S^  of  net  sales  with  a  miniimaa  rent  of  $9,5(X)  per  year.  Therefore,  prior 
to  Ward's  occupancy  of  botli  buildings  the  combined  BJinimua  annual  rentals 
on  the  two  stores  amounted  to  $17,900-  lo  fact,  more  than  the  minimum  rentals 
were  paid  in  every  year  by  both  tenants.  Since  the  lease  years  in  the  two 
instances  are  not  coincidental,  comparison  is  possible  but  difficiilt.  From 
191*0  to  19^6  (the  year  of  constmBSation  of  the  lease  in  question)  rentals  on 
the  South  Building  advanced  from  $ll,dlO  to  $22,7l4,  while  from  19*^3  throu^ 
19'^6  rentals  on  the  smaller  North  Bviilding,  then  demised  to  Sears,  Roebuck, 
advanced  from  $11, 59^  to  $22,653-  The  minimum  annimL  rental  called  for  under 
the  lease  in  question  was  $20,000,  but  the  rentals  paid  on  the  combined 
premises  under  the  lease  here  involved  were  as  follows: 


Year  ended  6/30/U9 

$35,68l.U0 

Year  ended  ^30/50 
Year  ended  ^30/ 51 
Year  ended  ^30/52 

32,076.80 

37,178.30 

31,750,80 

Year  ended  6/30/53 

31,791.96 

Year  ended  6/30/54 

28,722. 9»* 

Year  ended  6/30/55 

Total 

33,1P.98 

$  230,333.18 

Average 

$    32,904.74 

We  dean  it  essential  to  an  understanding  of  this  case  to  set  forth  verbatim 
paragraphs  1,  6a,  13,  22  and  23  of  the  lease  agreement.  Tlie  lease,  which 
was  a  ten  year  lease  with  four  5-year  options  to  renew  upon  the  same  terras 
and  conditions,  contained  the  usual  preliminary  paragraph,  after  which  followed 
these  pertinent  paragraphs: 

"1.  The  Landlord  hereby  leases  to  the  Tenant,  and  the  Tenant  hereby 
hires  from  the  Landlord,  for  the  term  of  ten  (lO)  years  and  no  months, 
conanencing  on  the  first  (1st)  day  of  February,  194-7,  and  continuing 
to  and  including  the  thirty- first  (31st)  day  of  January,  1957,  the 
premises  located  in  the  City  of  Joliet,  Cotuity  of  Will,  and  State  of 
Illinois,  described  as  follows: 
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Lota  Five  (5)  and  Six  (6)  In  Bioek 
Nineteen  (19)  Old  Tovn  of  Joliet  (Now 
City  of  Joliet)  in  Will  County,  Illinois 

together  with  all  improvements  now  or  hereafter  thereon  and  all 
appurtenances  thereto,  being  the  property  now  wholly  or  in  part 
occupied  by  the  Tenant  and  Sears,  Eoebuel!:  &  Company,  and  located 
and  known  as  nunibers  IOI-IO3-IO5-IO7-IO9  Ottawa  Street." 

"Abat®Bjent  of  Rent".  "6a.  If,  as  a  result  of  damage  to  or 
de0truction  of  the  ic^roveraenta  on  the  demised  premises  due  to 
fire  or  the  elements,  or  as  a  result  of  the  exercise  of  the 
rl^t  of  eminent  domain,  or  as  a  restiLt  of  any  other  cause 
whatsoever  (unless  sucli  otlier  cause  be  the  Tenant's  negligence), 
the  wtoole  or  any  part  of  tlie  premises  shall  become  untenantable, 
dangero\is  or  unfit  for  tlie  Tenant's  use,  or  the  Tenant  lose  the 
use  of  all  or  a  portion  of  the  praaises,  rent  shall  abate  jtistly 
and  proportionately  during  the  continuance  of  sucli  conditions." 

"Assigni^nt".  "I3.  The  TenfiBit  may  use  the  premises  for  any 
lawful  purpose  or  may  vacate  or  sublet  all  or  any  part  of  them, 
or  assign  tliis  lease,  but  the  Tenant  shall  not  thereby  be  relieved 
of  liability  hereunder." 

"Percentage  Rent" .  "22.  The  Tenant  shall  pay  a  percentage  rent 
herexmder  in  SKicordance  with  the  following  ten^  and  provisions: 

(a).  The  Tenant  shall  pay  a  percentage  rental  equeil  to  two  and 
one-laalf  percent  (2|^)  of  the  groats  retail  sales  (less  exchanges, 
allowances,  returns,  carrying  charges,  seiles  or  use  taxes,  and 
sales  of  merchandise  purchased  by  customers  ordering  from  a  Ward 
mail  order  catalogue)  made  by  the  Tenant  on  the  demised  pr^aises  dur- 
ing each  lease  year.  Percentage  rent  hereunder  shall  apply  from 
the  first  (lat)  day  of  February,  19^7,  and  sliall  apply  pro-rata  for 
any  period  less  Idian  a  lease  year.  Payments  of  percentage  rent 
shall  be  made  monthly  on  or  before  thirty  (30)  days  after  the  close 
of  each  current  month's  business.  At  the  time  of  paying  percentage 
rent  for  the  last  month  of  any  given  lease  year  Montgomery  Ward  « 
Co.,  Incorporated,  shall  furnish  a  ataten^nt  showing  the  computation 
of  percentage  rent  for  such  lease  year,  wtiich  statenmnt  shall  be 
deemed  to  have  been  accepted  by  and  shall  be  binding  upon  the  Land- 
lord \inle8S  within  tliree  (3)  months  after  it  is  furnished  the 
Landlord  shall  cause  applicable  records  to  be  avidited,  at  the 
Landlord's  expense,  by  a  certified  public  accountant  in  a  manner 
which  does  not  unreeisonably  interfere  with  the  conduct  of  the 
Tenant's  business.  Each  successive  twelve  (l2)  month  period 
beginning  with  the  first  (1st)  d^  of  February,  I'^T,   shall  be 
considered  as   a  "lease  year." 

(b).  Rent  or  other  charges  paid  for  space  (herein  sometimes  called 
"outside  space")  not  hereby  leased,  but  used  as  part  of  tlie  store, 
or  used  for  storage  of  goods,  or  other  PLU-poses  in  conjunction  with 
the  store,  may  be  deducted  by  the  Tenant  from  percentage  rent.  If 
the  Tenant  uses  outside  space  purchased  by  it,  then  there  may  be  de- 
ducted by  the  Tenant  in  the  same  manner  aa  such  rent  is  deducted, 
an  amount  eeiual  to  five  percent  (5^)  per  year  of  the  cost  of  such 
pranises,  pl^ia  eiglit  per  cent  (8?4)  per  year  of  the  cost  of  any 
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alterations  and  Improvements  made  by  the  Tenant  in  and  about 
such  premises,  plus  the  aanount  of  taxes  and  assessments  levied 
against  them  and  the   cost  to  the  Tenant  of  insurance  carried 
on  them.  Sliould  the  Tenant  make  repedrs,  alterations  or 
improvements,  with  respect  to  any  outside  space  at  any  time  leased 
by  it,  tlien  there  may  be  deducted  from  percentage  rent.  In  the 
same  manner  as  rent  for  outside  space  is  deducted,  an  amount 
egugQ.  to  eight  percent  (8^)  per  year  of  the  cost  of  such  repairs, 
alterations  and  improvements.  Sales  made  in  any  space  with  respect 
to  whidi  deductions  are  made  londer  the  provisions  of  this  paragraph 
(b)  shall  be  added  to  sales  under  this  section  for  the  purpose 
of  computing  percentage  rent.  The  total  amoimt  which  nay  be 
deducted  by  the  Tenant  mider  the  provisions  of  this  paragraph  (b)  from 
percentage  rent  otherwise  payable  under  this  lease  for  txny  given 
lease  year  shall  not  exceed  fifteen  per  cent  (15^)  thereof,  pro- 
vided, however,  tiiat  during  the  first  five  (5)  years  of  the  term 
of  this  lease  the  total  amoujit  which  nay  be  deducted  by  the  Teneuit 
\ander  the  provisions  of  this  paragraph  (b)  from  percentage  rent 
otherwise  payable  hereunder  for  amy  given  lease  year  of  such  first  five 
(5)  years  of  the  term  shall  not  exceed  the  sum  of  Thirty-Six  Htmdred 
Dollars  ($3600.00). 

(c).  Rent  or  other  charges  paid  by  the  Tenant  for  tire  service, 
fann  inclement  store,  including  space  for  display  of  machinery  and 
for  parking  and  filling  station  purposes  in  Joliet,  Illinois,  not 
hereby  leased,  but  used  for  sales  of  merchandise  or  partly  for 
sales  as  aforesaid  and  partly  for  warehouse  poi-poses,  mxy,   at  the 
Tenant's  option,  be  deducted  from  percentage  rent  which  would  other- 
wise become  payable  hereiinder.  Sales  made  in  any  space  with  res- 
pect to  which  deductions  are  made  xmder  the  provisions  of  this 
paragraph  (c)  shall  be  added  to  sales  under  this  section  for  the 
purpose  of  computing  percentage  rent. 

(d) .  Should  the  tenant  vacate  the  entire  premises  or  cease  filing 
mercliandise  at  retail  titerein  while  the  premises  are  usable  for 
the  operation  of  a  store  or  should  it  assign  this  lease  or  sublet 
all  of  the   premises  to  anyone  except  a  successor  or  a  subsidiary 
or  controlling  corporation,  then  tlie  average  montlxly  percentage 
rental  paid  during  the  twenty-four  (2U)  months  or  lesser  period  of 
occupancy  preceding  such  event  shall  be  taken  as  the  monthly  rate 
of  percentage  rental  payable  thereafter,  subject  to  abatement  as 
elsewiiere  provided. 

(e).  fflioiild  the  Tenant  operate  a  store  in  part  of  the  premises 
and  sublet  a  part,  then  tiie  amount  of  the  rent  received  from  such 
subtenants  less  the  cost  of  conmjlsslons,  heat,  light,  janitor 
and  elevator  service,  and  alterations,  decorations,  repairs  and 
other  expense  incident  to  such  subletting, shall  be  multiplied  by 
thirty-three  and  one-third  (33-1/3)  and  the  product  thereof  shall 
be  added  to  the  amoiont  of  sales  in  computing  percentage  rent. 

(f ) .  If  the  Tenant  is  required  to  pay  a  toteil  tax,  license  or  other 
charge  because  of  tlie  maintenance  or  operation  of  its  places  of 
business  in  the  jurisdiction  in  wiilch  the  premises  are  located 
greater  than  th«  aggregate  eunount  which  indej>endent  Individuals 
each  separately  operating  one  of  said  places  would  be  required  to 
pay,  then  the  Tenant  may  deduct  from  any  percentage  rent  payable 
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hereunder  the  proportionate  share  of  the  excess  allocated  to 
the  'buairkeBB  on  the  premises." 

"Termination  By  Landlord  in  Certain  Events." 

"S3«  If  the  total  rent  paid  by  tlie  Tenant  for  any  given  lease 
year  of  the  terra  hereof,  after  the  lease  year  ending  on  January 
31,  IShQ,   shall  be  less  than  Twenty  Ttiouseaid  Dollars  ($20,000.00), 
then  the  Landlord,  at  its  election,  may,  witiiin  thirty  (30)  days 
after  receipt  of  the  Tenant's  final  payment  of  rent  for  such 
lease  year,  cancel  this  lease  by  notice  in  writing  to  tlie  Tenant, 
as  of  a  date  which  is  one  hi^dred  and  twenty  (120 )  days  subsequent 
to  the  date  of  tlie  receipt  of  the  Landlord's  notice  of  cancellation 
by  the  Tenant,  provided,  however,  that  should  the  Tenant  within 
sixty  (60)  days  after  receipt  of  the  Latodlord's  said  notice  of 
cancellation  ,  pe^  to  the  Landlord  a  sum  which  is  sufficient  to 
cover  any  deficiency  if  any,  between  the  rent  paid  by  the  Tenant 
for  sucii.  lease  year  and  Twenty  Thousand  Dollars  ($20,000.00),  then 
this  lease  shall  remain  in  fidJ.  force  and  effect  the  same  as  if 
the  Lemdlord  had  not  given  any  such  notice  of  cancellation,  but 
should  the  Tenant  fall  to  pay  any  such  deficiency,  within  sixfcy 
(6g)  days  after  receipt  of  anotice  of  caxicellation  of  tliis  lease 
as  aforesaid  tliis  lease  siiall  without  any  further  act  of  either 
party  be  cancelled  as  of  the  termination  date  specified  in  the 
Landlord's  notice  of  cancellation." 

Tbe   principal  contention  of  the  plaintiffs  was  that  Ward's  use  of 
the  premises  for  other  than  retail  sales  purposes  was  not  within  the 
contemplation  of  the  parties  and  that  wlien  Ward  used  a  substantial  part 
of  the  North  Building  for  storage  or  vareliouse  purposes,  it  was  required 
to  pay,  under  the  lease,  a  percentage  rental  measured  by  past  performances" 
of  Ward  in  the  South  Building  euid  its  predecessor.  Sears,  Roebuck,  in 
the  North  Building.  Otherwise  stated,  the  plaintiffs  contend  that   Paragraph 
22(d)  properly  construed  applies  in  the  instant  case  where  Ward  used  the 
greater  part  but  not  all  of  the  premises  for retail  sales.  In  their  Brief 
and  Argument,  plaintiffs  argue  that  Ward's  obligation  to  pay  a  percentage 
rental  measiired  by  the  past  perfoiroance  of  Ward  and  Sears,  Roebuck  is  based, 
first,  upon  an  express  covenait  in  the   leas^  appearing  in  Paragraphs  22(d) 
and  22(e)  and,  secondly,  upon  an  implied  covenant.  Altei-natively,  jJain- 
tiffs  urge  that  if  the  lease  fails  to  provide  for  percentage  rental 

measured  by  past  performances  in  the  event  of  any  non-use  of  the  premises 
for  retail  sales,  then  tlie  plaintiffs  have  made  out  a  proper  case  for 
reformation  of  the  lease.  Mo  claim  is  made  by  the  plaintiff  trust 
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managers  that  the   use  which  Ward  raade  of  the  North  Building  was  in 
any  manner  improper  or  unlawful  or  that  Ward's  use  in  axiy  way  violated  the 
terms  of  the  lease.  No  claim  is  made  by  tlie  plaintiffs  that  viard  diverted 
any  of  its  Joliet  retail  business  to  any  other  location  or  discontinued 
any  portion  of  its  Joliet  retail  business  during  the  term  of  the  lease. 
This  is  not  a  case  where  the  tenant  has  turned  the  premises  into  a  ware- 
house^ making  only  nominal  sales  from  the  premises.  In  tlie  words  of  the 
plaintiffs,  they  \irge  this  court  to  hold  that  under  the  lease  "the  dis- 
continuance of  retail  selling"  in  the  portions  of  the  North  Building 
"was  essentially  the  seane"  as  assigning,  subletting,  vacating  or  ceasing 
to  sell  in  the  entire  premises. 

Defendant's  theory  of  the  case,  on  the  other  hand,  is  that  at  all 
times  Ward  conducted  a  retail  store  on  the  premises,  allocating  tli® 
demised  area  between  selling  space  and  merchandise  storage  space  accord- 
ing to  its  reasonable  business  judgiient.  Ward  contends  that  the  de- 
tailed lease  agreement  with  its  elaborate  provisions  for  the  payment  of 
rent  contedns  the  entire  agreement  between  the  parties  and  that  neither 
the  lease  agreement  nor  any  extrinsic  circumstances  Justify  or  permit 
increasing  its  rentals  as  contended  for  by  plaintiffs.  Defendant  argues 
that  the  construction  of  the  lease  urged  by  plaintiffs  is  not  a  fair 
or  reasonable  one  but,  on  ti\e  contrary,  is  strained.  It  is  the 
defendant's  position  that  the  factual  situation  here  does  not  autliorize 
implying  any  such  covenant  as  plaintiffs  urge.  Ward  fuirbher  contends  that 
plaintiffs  are  not  entitled  to  reformation  or  avoidance  of  the  lease, 
as  the  evidence  in  the  record  was  tliat  the  lease  clearly  embodies  the 

agreement  of  the  parties. 

We  have  examined  the  evidence  in  this  case  with  some  care,  and  we 

find  nothing  in  the  record  concerning  any  circumstances  incidental  or 

extrinsic  to  the  lease  which  would  lead  to  the  conoluion  that  tlie  lease 
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as  drawn  does  not  fully  and  accurately  express  the  intentions  of  tlie 
parties .  True,  apart  from  the  lease  agreement  itself,  the  record  does 
not  reveal  what  was  in  the  contemplation  of  the  parties  vith 
reference  to  use  of  the  premises  for  storage  and  warehouse  space.  The 
testiiHony  of  defendant's  Joliet  store  manager  was  that  the  aiaaunt  of 
warehouse  space  reqiiired  by  a  store  varies,  hut  that  in  Joliet,  plumbing 
fixtures,  furniture,  stoves.,   television  sets,  boilding  materials,  garden- 
ing equipment,  toys,  overshoes  and  heavy  winter  clothing  all  required 
warehouse  space  and  that  delivery  of  these  iteias  must  be  anticipated 
twenty  to  thirty- five  days  in  advance.  He  fur-'-her  testified  that  where 
warehouse  space  adjoins  sales  space,  thei^  ar«  several  advantages  such 
as  customer  convenience,  less  shuttle  trucking,  savings  in  wareliouse  help, 
better  inventory  control.  In  the  opinion  of  the  manager,  which  was 
uncontradicted,  the  store  was  being  vised  to  its  best  advantage,  and  sales 
could  xiot  have  been  profitably  expanded  to  the  second  floor  and  basement 
of  the  Horth  Building  because  remcdeling  costs  wovild  have  been  great, 
additional  personnel  would  have  been  required,  additional  inventory  would 
have  to  have  been  ordered  and  outside  warehouse  space  would  then  have  been 
necessary.  The  manager  testified  that  an  additional  expansion  of  the 
store's  lines  would  produce  a  few  more  sales,  but  they  would  isot  be  profit- 
able sales.  No  contrary  evidence  on  this  subject  was  offered  by  plaintiffs. 

There  is  evidence  in  the  record  with  reference  to  the  fair  market 
value  of  the  pranises  as  it  pertains  to  tlie  fair  rental  of  the  premises. 
Plaintiffs'  experts  fixed  the  fair  rental  value  of  the  premises  at 
$38,125.00  and  $1*0,000.00  gross  per  year,  while  the  defendant's  expert 
testified  that  in  his  opinion  the  rental  value  of  the  property  was  not 
more  than  $22,500.  The   record  reveals  that  the  lease  in  question  was 
signed  after  negotiations  and  conferences  between  the  representatives 
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of  Ward  and  the  plaintiffs  and  their  attorney  j,  and  eifter  notice  to 
the  beneficiaries  under  the  plaintiffs'  trxist  and  after  approval  of 
the  tenns  of  the  lease  by  the  United  Statea  District  Coiirt.  All  these 
preliminary  actions  covered  a  period  froia  Deceiaber,  19^5  ;i  to  the  tinsQ 
of  the  signing  of  the  lease  in  September,  19^6.   Prior  to  execution  of 
the  lease,  the  beneficiaries  under  the  trust  were  notified  by  the 
plaintiff  trust  laanagers  tiiat  Ward  desired  to  lease  the  Iforth  Building 
in  addition  to  the  South  Building,  said  under  the  teraK  of  the  proposed 
lease  Ward  was  to  pay  an  annual  minimum  rental  of  $20,000  vftiich  amount, 
according  to  the  notice  to  the  beneficiaries,  exceeded  an  ann^^al 
gross  rental  return  in  excess  of  10^  of  the  toteil  indebtedness  evidenced 
by  the  outstanding  certificates  of  beneficial  interest.  As  previously 
noted,  tiie  record  reveals  that  defendant  ward  has  paid  to  the  plaintiffs 
under  the  tenss  of  the  lease  from  19^8  to  1955  an  average  annual  net  rent 
of  $32,90i^.T5. 

Examination  of  the  leas©  reveals  tiiat  neither  Section  1  nor  Sectjon 
13  therein,  contains  any  restrictive  statifent  concerning  the  purpose 
for  which  the  premises  may  be  used  or  occupied.  Section  13  provides  the 
tenant  may  use  the  premises  for  any  lawful  purpose  or  may  vacate  or  sublet 
all  or  any  part,  or  assign  the  lease,  and  the   ten^at  shall  not  thereby  be 
relieved  of  liability  thereunder.  Section  22(a)  provides  that  the  tenant 
pay  percentage  rent  of  2^  of  "gross  retail  sales"  (less  certain  items 
specified  in  tlie  lease)  made  by  the  tenant  on  the  demised  premises  during 
each  lease  year.  Section  22(b)  permits  charges  paid  for  "outside  space" 
not  d^Dised  under  the  lease  agreement,  but  used  as  pasrb  of  the  store  or 
for  storage  or  other  purposes  in  conjunction  with  the  store  to  be  deducted 
by  the  tenant  from  perct..  age  rent,  provided  that  sales  made  in  such  outside 
space  are  added  to  tlie  sales  subject  to  percentage  rent.  Section  22(c) 
of  the  lease  also  autiiorizes  deductions  from  percentage  rent  of  ciiarges 
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paid  for  tire  service  and  similar  outside  space  used  for  sabs  of 
merchandise  or  partly  for  sales  and  partly  for  warehouse  space,  pro- 
vided that  sEiles  made  in  such  outside  space  are  added  to  the  sales 
siibject  to  percentage  rent. 

Sec-ton  22(d)  provides  that  should  the  tenant  vacate  the  entire 
premises  or  cease  selling  mereliandise  at  retail  therein,  while  the 
premises  are  usable  for  the  operation  of  tiie  store,  or  should  it  as- 
sign the  lease  or  sublet  all  the  preiaises  to  mayone   except  a  successor 
or  subsidiary  or  a  controlling  corporation,  the  average  monthly  percentage 
rental  paid  during  the  2k  months  or  lesser  period  of  occupancy  preceding 
such  event,  sliall  be  taken  as  the  monthly  rate  of  percentage  rential, 
payable  thereafter  subject  to  abatensnt  as  provided  elsewhere  in  the 
lease .  ■  -*^,< 

Section  22(e)  provides  that  should  the  tenant  operate  a  store  in 
paii;  of  the  ^"©soises  and  sublet  a  p^rt,  then  the  acjount  of  rent  received 
frcsn  such  subtenants  (less  the  cost  of  coimnissions,  heat,  llglit  and 
certain  other  specified  items  incident  to  such  subletting)  shall  be 
multiplied  by  33-1/35&  aad  the  product  thereof  added  to  the  amount  of 
sales  in  computing  percentage  rent. 

Plaintiffs  argue  that  Sections  22(b)  arai  (c)  rsquii^  the  defendant 
to  use  outside  spsw^e  for  its  wareliouse  and  stojrage  space  needs.  We 
cannot  agree  with  this  construction,  since  the  most  that  can  be  attri- 
buted to  tlie  language  of  Sections  22.{'b)   and  22(c)  is  tliat  those  pro- 
visions allow  or  permit  Ward  to  xxae  outside  storage  space  and  have  the 
cost  thereof  and  the  retail  sales  derived  therefrom  brought  within  the 
percentage  rent  provisions  of  the  lease.  The  most  ttiat  can  be  said 
is  that  Sections  22(b)  and  (c)  constitute  sc»ae  recognition  of  tlie  parties 

that  warehouse  space  is  necessary  to  a  store  and  that  the  landlord  who 
shares  in  the  store's  pi^Dfits  should  properly  share  in  the  expense  of 
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such  space. 

Section  22(d) -upon  ^ich  plaintiffs  muat  rely  heavlly-concerns 
itself  with  possible  cessation  of  the  tenant's  business  in  the  entire 
pr^nlses  either  by  vacating  the  premises,  by  ceasing  entirely  to  sell 
merchandise  therein,  or  by  assigning  or  subletting  in  toto.  Admittedly, 
Ward  has  never  done  any  of  these  iitiings.  Section  ^(e)  is  toe  only 
section  of  the  lease  dealing  sjecifically  with  the  slt-oation  in 
which  the  tenant  operates  a  store  in  part  of  the  premises  only  and 
sublets  a  part.  No  contention  is  made  that  Ward  has  sublet  any  part 
of  the  store.  In  short,  plaintiffs  fail  to  point  out  aad  we  fail  to 
find  any  provision  in  the  lease  which  can  be  said  to  contain  an  essrpress 
covenant  on  the  part  of  the  tenant  to  pay  a  percentage  rental  based 
on  past  performance  where  soiae  portion  of  the  premises  is  used  for 
storage  or  warehouse  purposes . 

If  plaintiffs  are  to  succeed,  ttiey  must  succeed  on  the  basis  of 
an  imgalied  covenant  in  the  l^se  obligating  tiie  t®aant  to  pay  a  percent- 
age rental  based  upon  past  performances  where  it  fails  to  use  all 
or  substantially  all  the  premises  for  actual  retail  sales.  We  are 
compelled  to  conclude  that  there  is  no  such  implied  covenant  here, 
©ae  plaintiff  trust  managers  rely  principally  on  two  cases.  "Ihe  first 
of  these  cases  is  Fox  v.  Fox  Valley  Trotting  Club,  3  111.  2d  571. 
There  plaintiff,  owner  of  the  race  course  known  as  Aurora  Downs,  leased 
the  track  to  the  defendant  trotting  club  for  a  base  rental  of  $25,000 
per  year,  payable  in  all  events,  plus  varying  percentages  of  gross  re- 
ceipts from  amounts  wagered,  admissions,  and  revenues  from  concessions. 
During  the  term  of  the  lease,  the  defendant  found  it  more  profitable  to 
make  a  new  lease  at  another  race  track,  Maywood  Park,  amd  to  stage  its 

racing  meets  there.  Wl:ien  the  defendant  refused  to  pay  more  than  the  base 
rental  of  $25,000  per  year,  the  plaintiff  sougiit  to  recover  for  the  loss 
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in  rent  under  the  percentage  rental  provisions  of  his  lease.  Ths 
Siiprerae  Court  of  Illinois  held  that  the  plaintiff  had  a  cauae  of  action 
and  tliat  the  defendant  iiad  coianitted  a  breach  of  an  implied  covenant 
in  the  lease  agreement.  Not  only  are  the  facts  in  the  Fox  ease  obviously 
distinguishable  froa  the  facta  in  the  instant  case,  but  the  rationale  of 
of  the  decision  in  the  Fox  case  is  not  applicable  here.  In  the  Fox  case, 
the  tenant  abandoned  its  business  operations  at  the  demised  premises  and 
diverted  its  biisiness  elsewhere,  liiereby  depriving  the  landlord  of  the 
largest  part  of  his  rental  inecMne.  In  the  present  case.  Ward  operated 
no  other  store  in  the  Joiiet  area  and  aei-yier  diverted  any  departments 
or  lines  of  its  business  to  other  locations  nor  discontinued  the  same. 
In  the  fox  case,  the  tenant  sought  to  limit  its  liability  for  rent  to 
the  base  rent  of  ^5,000  per  year.  In  tiie  iratant  ease.  Ward  has  in 
each  lease  year  paid  substantially  aore  than  tiie  base  rental.  In  the 
Fox  case,  the  $25,000  base  rent  was  only  a  nominal  rental,  being  approxi- 
laately  <»ie-fifth  or  one-sixtii  of  the  fair  rental  of  the  premises.  In 
the  present  case,  the  Master  found,  and  -Kae  evidence  in  tiie  record 
supports  his  finding  that  $^5,000  a  year  is  a  substantial  jniniiaum  rental. 
This  is  not  a  case  where  the  lessee  has  reiaoved  from  the  dendsed  premises 
its  business  operation  which  determines  the  percentage  rental.  It  is 
apparent  that  the  considerations  which  were  cojupelling  in  the  Fox  case 
are  not  present  here. 

The  second  case  upon  which  plaintiffs  rely  in  great  measure  is  the 
case  of  LippBBn  v.  Sears,  Roebuck  &  Ccanp^ay,  hh   Cal.  2d  135,  280  P. 2d  775. 
This  was  a  suit  by  the  lessor  to  recover  additional  rent  under  a  lease 
providing  for  payment  of  a  base  rental,  plus  a  percentage  of  sales  by 
lessee  on  the  demised  premises.  The  lessee  had  previously  leased  the 
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premises  for  $285.00  per  aontli.  Thereafter,  the  premises  btirned  and, 
the  tenant  induced  the  leaser  to  purchase,  rebuild  suad  expand  1die 
building.  The  texxant  or^Lly  promised  a  "siA>stantiaL  lease"  on  the 
enlarged  premises,  but  stated  tJiat  $285.00  would  have  to  reoain  as 
a  figure  for  the  base  re«it  in  order  to  j^ss  the  home  office.  15ie  tenant 
also  agreed  to  pay  a  percentage  rent,  fiie  tenant  operated  a  store  in 
the  premises  xintil  the  last  year  of  a  ten-year  lease  when  it  used  the 
premises  solely  for  the  storage  of  merchandise,  selling  at  retail  in  a 
new  location.  The  pereeirbage  rental  paid  during  the  next  to  last  year 
vas  about  $17,000.  Tlae  lease  provided  that  if  the  tenant  assigned  or 
sublet  the  premises,  the  rent  would  be  paid  at  the  average  rental  of 
the  preceding  twelve  Honths.  Bie  trial  court  held,  aM  the  Supreme 
Court  of  California  affirtaed  its  holding,  that  the  minimaB  rental 
provision  in  that  lease  ms  not  a  substantial  or  adefuate  payraent  in 
lieu  of  payjoent  of  a  percentage  of  the  proceeds  for  the  business  con- 
templated by  the  lease,  and  that  discontinuing  sales  was  by  implica- 
tion the  same  as  assigning  or  subletting  ^Jd  that  the  damages  sustained 
slK)uld  correspond  to  those  resulting  frcm  assigning  or  s\d>letting. 

Again,  the  facts  in  the  Lippnan  case  eire  readily  distinguishable 
from  the  case  at  bar,  and  its  rationale,  as  in  the  Fox  case,  is  not 
applicable  here.  In  tlie  I>ippman  case  the  court  found  that  the  minimum 
rental  was  not  a  sabaljantial  or  adequate  minimum  rental,  while  the  court 
in  the  present  case  found  tliat  the  minimum  rental  was  substantial.  In 
the  Lipjgaan  case,  as  in  the  Fox  case,  the37e  was  a  cCTtggilete  discontinuance 
of  sales  at  retail  and  a  removal  of  the  tenant's  business  operations  to 
a  new  location.  The  Lipjgcian  case  did  not  involve  the  qiuestion  found  here 
as  to  the  extent,  if  any,  to  wlilch  a  tenant  might  devote  store  premises 

to  storage  or  warehouse  purposes,  where  the  elaborately  drawn  lee^e  agree- 
ment contained  no  express  provision  on  the  subject  and  no  restrictions 


-13- 


ems'Xip.  d  *iiJ  iiiiai   ^iij-sii  i/ujoa  ijsi's^t  a»:i     .at3uu<**  ovv-sWi^  2}£t.ul>©.)*'£ii  dtii' 

ifTxroo  arb*'  alixiv  tlfi^nsi  GruKiaiist  od-jasfipsAs  t;o  IjRx.  joa  sjcv  itc^aan 

-flOTjvt-  sssai  aviOurcB  z^'  -S  axi**"  ©"isaw   .f  w  -lO  *SAauJ-a  uJ 


->•■■  •- 


on  use  but  did  permit  the  use  of  oxxtside  war^ouse  space. 

Plaintiffs  rely  on  other  cases  similar  to  the  Fox  case,  wliere  the 
/(   leasee  set  xip  another  retail  location  in  cornpetltion  vitb  the  l^ised 
\        premises  and  took  business  away  from  it.  !Hiere  the  Igmdlord  had  no 
protection  unless  he  could  recover  damages  equivalent  to  the  loss  of 
business.  In  Seggebruch  v.  Stosoy,  309  m.  App.  385,  33  N.E.  2d,159, 
the  lessee  of  a  filling  station  under  a  lease  providing  no  minimum 
rent  but  only  1^  cents  per  gallon  sold,  opened  a  new  filling  station 
on  adjoining  property  and  diverted  businesa  to  the  new  location.  The 
QOixrt  found  a  piu:'pose  -to  deJraud  and  an  implied  covenant  and  subjected 
the  sales  at  the  adjoining  location  to  ■ttie  gallonage  rent  provision. 
In  ^elber  Bros,  v.  Newgtadt's  Steae  Stores,  19it-  La.  654,  ISk  So.  579, 
the  lessee  opened  a  nev  store  four  BSjnths  before  the  end  of  tiie  lease. 
The  lessee  first  transferred  all  its  high  quality  merchandise  mid 
most  profitable  business  to  the  nsv  store  and  later  before  ishe   end  of 
•ttie  tenn  abandoned  the  deaniaed  premises.  The  court  properly  held  the 
plaintiff  entitled  to  damages. 

In  Cissna  Loan  Co.  v.  Baron,  li^9  Was^.  386,  270  P.  1022,  there  was 
an  express  covenant  by  the  leasee  to  "maintain  and  conduct  a  department 
store  in  said  building  of  the  same  general  character  as  has  been  hereto- 
fore conducted  therein  by  ^.andlordi  and  carry  and  maintain  a  stock  of 
goods,  wares,  and  mercliandise  of  the  same  general  cloaracter  as  has  been 
theretofore  maintained  by  5,andlordj  " .  Wlien  the  lessee  moved  two  depart- 
ments of  its  business  to  an  aidjoining  building,  the  court  held  that  the 
escpress  covenant  was  applicable,  eind  that  the  lessee  must  ps^r  percentage 
rent  on  sales  in  the  transferred  departments. 

In  Wood  V.  Lucy,  Lady  Duff>Ctordon,  222  N.Y  88,  II8  N.E.  SLk,   a 

leering  case,  defendant  argued  that  her  exclusive  contract  for  plaintiff's 
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personal  eervlcea  was  void  for  vant   of  imitviality,  since  plaintiff 
had  made  no  escpreas  promise  Ijo  eatploit  her  fashion  designs  and 
endorsements.  In  order  to  prevent  the  contract  trcm  fallii;^,  the  coiart 
ilSP^ied  such  a  covenant.  Thla   is  the  classic  case  in  which  a  covenant 
will  be  ij^plied.  It  illuatrates  the  fuadaj^ntal  difference  hetween 
the  situation  for  which  tlie  doctrine  was  orlgiaaally  intended  and  the 
present  case,  where  plaintiffs  seek  to  aSd  aoiaething  new  to  ttie  tennB 
of  a  detailed  contract. 

The   cases  of  Paxi@lietee_  v«  ,(^io  Oil  Go •  >  263  111.  518,  105  N-l. 
J^>   and  EUiott  v.  Pure  til  gb^,  10  111.  2d  lh6,   139  N.  2d,  295>  in- 
volved oil  leaaies  where  the  court  in^lied  a  covenant  to  develop  the 
property  to  a  reasonable  extent.  Oil  leases  are  unique  for  two  reasons: 
First,  oil  and  gas  are  migratory,  and  unless  tiuey  eire  extracted  from 
a  given  piece  of  land  there  is  danger  tliat  they  will  be  drawn  off 
throtigh  wells  on  adjoining  lands.  A  covenant  to  develop  the  land  is 
therefore  necessary  not  only  to  save  the  contract  but  to  save  the  oil 
and  gas  themselves.  Secondly,  it  is  freq,uently  iurpractical  to  specify 
in  advance  exactly  how  laich  development  ahotild  take  place,  since  this 
wi3J.  depend  on  the  results  obtained  frcaa  exploratory  wells.  If  these 
prove  \mprofi table,  a  covenant  to  continue  the  development  of  the 
land  is  never  iH^ilied.  15:iese  distinctions  between  oil  and  gas  leases 
and  all  others  are  analysed  in  an  eainotation  entitled:  "Extent  of 
develojanent  necessary  to  comply  with  express  or  in^led  covenant  of 
oil  and  gas  lease  as  to  developn^nt,"  in  93  A.L.R.  Likewise,  we  do 
not  regard  the  case  of  Stoddard  v.  IHinois  Ingppoveaent  and  Ballast  Co., 
175  111.  199  as  being  in  point.  Tiiere  the  lessor  who  owned  h60   acres 
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of  land  leased  10  acres  to  the  lessee  for  ten  years  for  the  piirpose  of 
quarrying  stone.  Lessee  was  to  pay  6  cents  per  yard  for  stone  quarried. 
Although  the  lease  did  not  explicitly  require  the  lessee  to  q,uarry  stone 
or  to  fuarry  atone  diligently,  the  co\3rt  held  that  failure  to  develop  the 
pranises  for  quarrying  purposes  was  contrary  to  the  intent  and  meaning  of 
the  leafid^  and  that  the  lessor  might  recover  daiaages  therefor.  Unlike  the 
defendant  in  the  Stoddard  case,  the  defendant  Ward  has  not  abandoned  or  vacated 
the  premises  or  failed  to  laalse  profitable  ua®  of  the  saxae   so  far  as  it  ap- 
pears in  the  record. 

As  the  court  stated  in  Selher  Bros,  v.  Mewstadt's  Shoe  Store,  19^  La. 
6^kf  19k   So.  519)   whether  the  lessor  under  a  percentage  lease  guaranteeing 
a  mininiam  rental  has  cause  to  cosaplain  ■^rtien  tlie  business  is  conducted  in  such 
a  way  that  it  will  not  produce  additional  rent  consisting  of  perceitrfcage  of 
gross  sales  is  a  matter  dependent  largely  on  the  intention  of  the  parties 
to  the  contract  as  expressed  in  tlie  contract  construed  in  the  light  of  the 
circumstances  under  which  it  was  niade.  In  this  case, prior  to  the  lease  in 
controversy  the  premises  had  been  used  by  Ward  and  Sears,  Roebuck  for  their 
respective  Joliet  retail  stores.  Usec  of  the  entire  premises  by  Ward  under 
the  lease  in  question  was  a  new  venture,  and  its  use  of  the  premises  aM  its 
profits  cacnot  be  compared  with  the  leasing  arrangements  prevailjjag  prior 
to  Ward's  occupancy  of  the  entire  premises.  The  plaintiffs  insist  that  the 
minimum  ann\ial  rental  of  $20,000  shows  on  its  face  that  the  parties  must 
have  contemplated  use  of  all  of  the  premises  for  retail  sales,  arguing  as 
they  do  that  a  $20,000  minimum  yearly  rental  is  grossly  inadequate  in  view 
of  the  value  of  the  premises.  In  our  opinion,  tlie  minimum  annixal  rental 
was  not  grossly  inadequate  and  the  Master  so  foxind.  We  fail  to  follow 
plaintiffs'  su-gument  that  the  size  of  the  minimum  annual  renteil  leads  to  tlie 

conclusion  that  the  parties  contemplated  use  of  all  of  the  premises  for  retail 
sales. 
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Thla   coxiTt  can  take  judicial  notice  that  any  retail  store  must 
have  aveiilable  to  it  in  connection  therewith  a  certain  portion  of 
warehouse  or  storage  space.  What  amount  or  percentage  of  warehouse 
space  is  proper  and  reasonable  this  court  cannot  say,  and  the  only 
evidence  in  the  record  on  this  point  is  the  uncontradicted  evidence 
of  defendant's  Joliet  store  manager.  He  testified  in  effect  that 
the  defend^it,  by  allocating  2%   of  the  premises  to  storeige  and  75^  to 
actual  retail  sales,  was  using  tlie  premises  under  txie  lease  in  a  reason- 
able Manner  and  to  the  best  advantage  for  merchandising  at  retail. 

We  do  not  find  in  ttie  defendant's  use  of  the  prejuisea  as  it  did  any 
uMue  advantage  to  defendant  and  axay  prejudice  to  the  plaintiffs.  Plain- 
tiffs nwst  have  recognized  at  the  time  that  Sears  aoved  out  of  the  North 
Building  and  Ward  laoved  in  that  ordinarily  two  retail  stores  would  yield 
acre  sales  revenue  and  therefore  laore  percentage  rentals  that  one  retail 
store  in  the  same  location.  This  is  not  a  case  \ftiere  ttie  tenant  devoted 
the  entire  premises  or  even  the  entire  Ifc>rt]i  Building  to  storage  or  warehouse 
purposes.  In  the  <»,lsence  of  scaie  proof  by  the  plaintiffs  that  use  of  25^ 
of  a  retail  merchandisiiog  establishment  for  storage  was  unreasonable  or 
iiaproper  or  contrary  to  the  custom  of  the  trade,  we  canoot  see  that  the 
lessee's  allocation  of  the  premisea  between  storage  suid  retail  space  worked 
an  injury  upon  the  lessors  which  would  necessitate  the  finding  of  an 
iu^ied  covenant  in  this  lease.  It  would  seem  also  that  there  is  some 
area  within  which  the  tensint,  under  a  percentage  lease  may  properly  exercise 
his  business  jvidgment  in  the  matters  of  occupancy  and  use  of  the  premises. 
Our  attention  has  been  called  to  the  practical  difficulties  wliich  the  court 
would  encounter  if  the  court  were  to  find  an  imiplied  covenant  in  this  lease 
as  vurged  by  the  plaintiffs.  The  problems  which  the  court  would  face  if  it 
attenipted  to  supervise  the  tenant's  conduct  of  its  business  in  a  case  of  tliis 
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kind  were  well  stated  in  tlie  case  of  Dickey  v.  Riiladelphia  Minute 

Man  Corp.,  377  Pa.  3^9,   105  Atl.  2d  580,  where  the  eovirt  stated,  page 

582: 

"If  an  implied  covenant,  as  claimed  hy  plaintiff,  should  be 
held  to  arise  in  such  cases  what  would  be  the  extent  of  the 
restriction  thereby  imposed  upon  tlie  lessee?  Woiild  it  extend 
to   eacli  and  every  act  on  his  peirt  that  njiglit  serve  to  reduce 
the  extent  of  his  business  and  thereby  the  percentage  rental 
based  thereon?  Would  it  forbid  him,  for  exasaple,  if  operating 
a  retail  store,  froHi  keeping  it  open  a  fewer  number  of  hours 
each  day  than  formerly?  Would  it  forbid  him  from  dismissing 
salesmen  wliereby  his  business  laight  be  reduced  in  voliaae? 
Would  it  forbid  him  from  discontinuing  any  department  of  his 
business  even  though  he  foiond  it  to  be  operating  at  a  loss? 
It  would  obvioxisiy  be  quite  unreasonable  and  wholly  undesirable 
to  imply  an  obligation  that  would  necessarily  be  vague,  un- 
certain and  generally  impracticable." 

Rot  only  is  the  lease  in  q,xiestion  clear  that  the   defendant  is  not 
obligated  to  lise  all  of  the  promises  for  retail  sales  (which  the  plain- 
tiffs concede),  but  it  is  abundantly  clear  that  the  so-called  "past 
performance"  provision  of  the  lease  was  not  intended  to  apply  In  such 
event  nor  in  the  manner  that  plaintiffs  urge.  Plaintiffs  iiave  at  all 
times  considered  that  the  twenty-fo\ir  month  rental  period  for  measuing 
so-ceilled  "past  performance"  is  the  twenty  four  months  immediately 
preceding  Ward's  occuiJancy  of  the  entire  premises.  Tliis  construction 
does  not  accord  with  Section  22(d)  of  the  lease,  which  employs  the 
language  "the  average  montlily  percentage  rental  paid  during  the  twenty 
four  (24)  months  or  lesser  period  of  occupancy  preceding  sucii  event 
(i.e.  vacation  of  entire  premises,  entire  cessation  of  selling  at  retail, 
assigning  or  subletting  in  toto) . "  If  the  plaintiffs  desired  restrictions 
as  to  the  sLLLocation  of  space  'between  warehouse  arai  retail  space,  they 
should  have  included  an  appropriate  provision  in  the  lease.  In  a  skill- 
fully drawn  agreement,  such  as  we  have  here,  it  seems  all  too  plain  that 
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If  such  had  been  the  Intention  of  the  parties,  it  eould  and  would  have 
been  expressed  by  plain  covenants  to  that  effect.  The  Llppman  case  relied 
upon  by  plaintiffs  states  the  rules  governing  iioplied  covenants.  The 
California  Supreme  Court  sumaarized  the  applicable  principles  as  follows, 
p.  779: 

"The  rules  which  govern  injplied  covenants  iiave  been  s'umraarized 
as  follows:  "(l)  The  iciplication  must  arise  from  the  language 
\ised  or  it  must  be  indlspensible  to  effectuate  the  intention 
of  the  parties;  (2)  it  must  appear  from  the  language  used  tnat 
it  was  so  clearly  within  the  contemplation  of  the  pso'ties  that 
they  deemed  it  linnecessary  to  express  iti  (3)  implied  covenants 
cfiBi  only  be  justified  on  the  grounds  of  legal  necessity)  (k) 
a  promise  can  be  implied  only  where  it  can  be  rightfully  assumed 
that  it  would  have  been  laade  if  attention  had  been  called  to  itj 
(5)  there  can  be  no  implied  covenant  where  the  subject  is 
completely  covered  by  the  contract". 

Applying  the  foregoing  principles  to  the  facts  in  the  insteint 
case,  no  implied  covenant  can  properly  be  found  her^. 

Since  the  record  in  this  case  is  devoid  of  any  factual  basis  for 
believing  that  the  parties,  either  by  laiatake  or  through  fraud,  omitted 
a  provision  as  contended  for  by  plaintiffs,  this  coui-t  is  not  at  liberty 
to  insert  such  a  provision  xmder  equitable  principles  of  reformation. 

We  therefore  hold  tliat  the  decree  of  the  Circuit  Court  of  Will  County 
was  in  all  respects  correct  and  it  is  hereby  affirmed. 


_  n  Decree  affinned. 


WRIGHT,  J.  Concurs 
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JEAN  GINOCCHIO, 

Appellee, 

V.  ) 

) 
FRANK  FREDERICK  and  JOSEPH  FREDERIOK,  ) 

) 
Appellants,      ) 


) 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 


i 


This  is  an  action  on  two  bearer  promissory  notes,  each 
for  the  sum  of  $2,000,  one  note  bearing  the  signature  of  defendant 
Frank  Frederick  and  the  other  the  signature  of  defendant  Joseph 
Frederick.   The  notes  were  in  the  possession  of  plaintiff's 
deceased  husband,  John  Ginocchio,  at  the  time  of  his  death. 
There  is  no  dispute  as  to  the  delivery  of  the  notes  or  genuineness 
of  signatures.   The  case  was  heard  without  a  jury,  and  the  court 
entered  Judgment  against  each  defendant  in  the  amount  of  $2,881.80. 
Defendants  appeal,  and  no  questions  are  raised  on  the  pleadings. 
Plaintiff  has  filed  no  brief.   The  only  issue  on  appeal  is  the 
question  of  plaintiff's  title  to  the  notes  sued  on. 

Roy  Ginocchio  testified  that  he  was  the  son  of 
plaintiff  and  John  Ginocchio,  deceased;  that  he  was  the  adminis- 
trator of  his  father's  estate;  that  the  notes  were  distributed 
to  his  mother  as  part  of  her  inheritance;  and  that  he  signed 
the  inventory  and  the  notes  involved  in  this  case  were  part  of 
the  Maggio  $11,000  indebtedness  listed  in  the  inventory. 
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There  was  read  into  the  recsord  an  order  of  the  Probate 
Court  ordering  that  distribution  in  kind  be  made  of  the  assets 
of  John  Ginoochio,  deceased,  in  payment  of  unpaid  claims  and 
widow's  award  against  said  estate,  and  that  there  was  delivered 
to  Jean  Ginocchio,  among  other  items,  notes  receivable  at  face 
value  of  $15,700. 

Alex  Magglo,  called  by  plaintiff  as  an  adverse  witness 
under  section  60  of  the  Civil  Practice  Act,  testified  that  he 
was  present  when  the  notes  in  question  were  signed  by  Frank  and 
Josephj  that  money  was  needed  for  the  McAvoy  Brewing  Company, 
a  brewery  in  which  Magglo  and  the  Frederick  brothers  were 
interested;  that  he  told  the  brothers  he  could  raise  the  money 
for  them  on  their  notes*  that  they  signed  the  notes  in  question, 
which  he  in  turn  delivered  to  John  Ginocehloj  that  John  Glnocchlo 
gave  him  the  money  for  the  notes,  and  with  $2,000  of  the  money 
he  purchased  beer  stamps  for  use  by  the  brewery,  and  deposited 
the  balance  in  the  McAvoy  Brewing  Company  account  in  the  South 
Holland  Trust  and  Savings  Bank. 

Both  Frank  and  Joseph  Frederick  testified  for  the 
defense,  admitted  the  execution  of  the  notes,  but  denied  receiving 
any  money  from  John  Ginocchlo  or  any  other  person,  including 
Magglo,  on  account  of  the  notes. 

The  defendants  introduced  in  evidence  the  inventory 
filed  in  the  estate  of  John  Ginocchlo,  deceased,  and  listed  under 
the  heading  of  "Notes— Good««  is  an  item  "Alex  Magglo.  .$11,000.00." 

It  is  defendants'  theory  that  as  the  Inventory  filed 
In  said  estate  does  not  specifically  list  the  notes  in  question. 
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plalntiff  has  no  title  or  right  to  sue  on  themo   Defendants' 

first  point  is  that  upon  the  death  of  a  party  and  the  appointment 

of  an  administrator,  the  legal  title  to  all  notes  due  the  intestate 

vests  in  the  administrator,  who  alone  can  sue  and  recover  upon  the 

same,  said  that  the  heir  at  law  can  maintain  no  action  on  such 

notes.   This  contention  is  true  as  long  as  the  notes  are  held 

by  the  administrator  as  part  of  the  estate  of  the  decedent,  but 

when  the  administrator  properly  distributes  the  notes  in  kind 

to  an  heir  at  law,  that  heir  at  law  can  maintain  an  action  thereon 

in  his  or  her  own  name. 

Defendants'  second  point  is  that  an  heir  of  a  person 
dying  intestate  cannot  maintain  a  suit  upon  a  promissory  note  in 
her  own  name,  unless  said  note  had  passed  through  due  adminis- 
tration under  the  direction  of  the  proper  court.  We  have  examined 
the  authorities  cited  by  defendants  in  support  of  this  contention 
and  believe  they  do  not  apply  to  this  case. 

The  facts,  as  revealed  by  the  evidence  in  the  instant 
case,  are  sufficient  to  permit  plaintiff  to  sue  on  the  notes  in 
her  own  name.  There  is  testimony  in  the  record  to  show  that  she 
is  the  widow  and  an  heir  at  law  of  the  decedent,  and  that  there 
was  an  item  in  the  inventory  which  the  administrator  claims 
included  the  notes  in  question,  although  the  details  were  not 
set  forth.   The  record  further  discloses  that  the  administrator, 
pursuant  to  an  order  of  the  Probate  Court,  delivered  these  notes 
in  kind  to  plaintiff,  in  payment  of  her  claims  and  widow's  award, 
from  which  the  trial  court  properly  found  that  the  legal  title  to 
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these  notes  was  transferred  from  the  administrator  to  the  plain- 
tiff, even  though  an  examination  of  the  inventory  does  not  reveal 
the  details  or  maker  ©f  the  noteso   The  object  of  an  inventory 
is  to  list  the  amount  and  value  of  Itens  ©f  property  constituting 
the  estate  of  the  decedent,  and  the  failure  to  list,  or  the 
improper  listing  in  an  inventory,  of  an  item  owned  by  an  estate, 
is  not  determinative  of  the  title  thereto.  19  I.L.P,  6I5  33 

O.J. So  1085,  109^. 

In  fact,  in  a  proper  case,  no  administration  la 
necessary  to  transfer  title  to  decedent's  aissetSo  Paragraph  95 
of  the  Probate  Act  (111.  Rev.  Stat.,  195?j  ©h.  3,   par.  2^7) 
provides  that  when  the  persons  In  interest  desire  to  settle  an 
estate  without  administration,  they  may  d©  so  wher©  (1)  all 
claims  are  paid,  and  (2)  all  heirs,  legatees  and  devisees  of 
the  decedent  are  residents  of  this  state  and  ar©  of  legal  age. 
This  section  was  not  mentioned  In  Weiland  v.  Welland.  297  111, 
App.  239  (1938),  but  that  case  decided  that  heirs  of  a  deceased 
intestate  could  maintain  suit  in  their  own  names  upon  promissory 
notes  payable  to  intestate,  where  all  his  debts  had  been  paid 
and  the  estate  had  not  been  probated. 

We  believe  the  law  was  oorreetly  applied  to  the  evidence 
in  the  record,  and  therefore  the  Judgments  against  the  defendants, 
Frank  Frederick  and  Joseph  Frederick,  ar©  affirmed. 

AFFIRMED, 
LEWE,  P.J.  and  KILEY,  J.,  CONCUR, 
ABSTRACT  ONLY, 


\ 


\  General  ^^o.   lll^^'? 
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MABIA  30M» 

Plaint  iff -Appellant, 

vs, 
JD3E'^  SOLA, 

Pefendant-Appellee, 


Appeal  from  the 
Circuit  Goxirt  of 
Winnebago  County 


DOVS,    J, 

^e  parties   to   this   pi'oceoding  were  laarried  on 
January  2ii,  19^7  and  lived  together  in  Rockford  as  husband  and 
wife  until  the  plaintiff,  Maria  Sola,   left  ti'ielr  home  on 
August  15,   1957»   and  since   that   time   the   narties  have  been 
living  separate  and  apart.     On  August  23,   1'57   the  plaintiff, 
filed  her  complaint   In   the   circuit  court  of  Vlinnebago  Co'anty 
which  after  alleging  the  xaarriage  and  separation  as  stated, 
charged,    tiiat   snc©  said  jsarriage,    the  defendant  had    (1)   on 
nuneroue  occasions  ordered   the  plaintiff  to  leave   their  home; 

(2)  failed  and  refused   to  supoly  adequate  food  for  the   plaintiff; 

(3)  refxjsed   to  supply  care,   raediclne  or  medical   attention  for 
the  olalntif .    and    (k)   refused   to  su.vply  the  plaintiff  with 
clothing  or  money   with  which  to  buy  clothing.      The    plaintiff 
averred   t^^at  on  account  of   this   treatment  she  left  their  hooe 
and  was  obliged   to   live   separate  and  a;)art  from  the   defendant. 
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The   complaint  f mother  alleged   bliat   the   del endant  was 
an  able   bodied  wan,    the  oxfner  of  considerable   oropert"'   and  waa 
r©g«alarly  emplo-'-ed  until   July  29,   195>',   earning  appr'oxirjiately 
#5^*00  per  w«ek.      Th®   orayer-  of  th®  eomola,int  was    that  plaintiff 
be   granted  3<&i3arat©  jaa!ntenane©  sncl  attorney  f©9S» 

Th©  answer  of    the  defondant  adffiitted  th®  jaarriage  but 
denied   the  other  C'^^pgss  contained  in   th®  cosiulaint  and  as  an 
affiraatlv©   d&xense   defendant  averrc'-d  that  plaintiff  lei't   tbelr 
homestead  without    justifiable   reason  ov  cause  and  'ailtullj 
refuses    to  return j    tbmt  at  all   times   sine®  she  left  defendant  had 
been  and   la  r&'^&v  and  i(d.lllng  for  the    olalntxff   to  retiurn  to   the 
hose  of    the   dsfend&nt  s-nd  that  if  sh©  did  h©   would   continue   to 
provide  her  with  adequate  food,    irsedical   attention,    clothoSs   and 
Bion®Y*      A  re>plj   to    this  ar;''Ir.wa  fciv©  defense   airerred   that  th© 
defendant  was  not  glncare    In  alg  of  for  to  provide   jjlalntlff  with 
a  hoan©  and  averred   that   she  had  rspeatedlj  requestad  biis  to   treat 
her  vlth  conjugal  love  and  af faction  anc3    to   provide   her  with 
the   necessities  of  lif ®  but  th',s,t  on  m.B.nj  occasions  he   had  refused 
so   to  do,      Ty.'st   lssii)g>8   thus  taade  by  the   pleadings  were  heard  by 
the   cl-^noellor  raaultlng  in  s  decree  disjaiasins.;   tv.e    coiupla  ;.nt 
for  want  of  equity.      To  r 8 vers©   that   deeree  plaintiff  ni^aecutsa 
"tiiis  appeal. 

The  record  d'.scloseg    t'nat   r-oth  of  the    parties  are 

approxiraately   sixty-five  year  a  of  age.      They  s.r®  of  Italian 

extraction  and   s^.-!eak  English  with  dlffieulty  and  during   the  hdaplng, 

an    Interprf  tor  v,'as  n-sceasary.      He   children  Uavo  bei-m  born   to    this 

marriage  but  each   party  bad  been    previously  married  and  each  have 

adult  children  by  their  former  i^rrlagee, 

testified 
The   plain  tiff/that  she  always   conducted  herself  as  a 
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kind,   true,    dutiful,   chaste  and  affectionate  wife,      lier  evidence 
was    that  for  two  months  after  this  aarriage  defendant  gave  her 
#30.00  a  week  but  that   she  never  expended  more   then  flO.OO  per 
week  for  food}    that  after  tJ:k©   first  ti^   wonths  he  gave  her  #10,00 
per  week  but  this  a;..iOunt  was  gradually  doereafleid  to  §7,00,    then 
15,00,    and  finally  |2,00  per  week.      She  further   testified  that 
besides  giving  her   this  amount  of  monoj  det'end&.nt  brought  hoiae 
food  for  the   table  but  the  meat  alwa^/s  consisted  of  veal|    tiiat 
during  the  last  four  monttis  wb.il©  they  lived  together  they  "had 
bread  and  eheesa  to  eat  at  noon  and  In  the  evening;  soup  and 
spagettl  and  sosietimes  h©  would  bring  ho]|ie  a  chicken  and.  vjhen 
he  did"!  hai  to  cut  it  In  tour  parts  and  cook  a  qtiarter  at  a   tlnie", 
She   further   testified  that   she   neyer  asked  her  husband  for  mcra 
food  and  stated  that  they  had  a  food  locker   in   tLv©  baa^iaent   to 
Mhieh  ah©  had  access.      She  stated  that  at   thsi   time  of  th®lr 
Bsarrlage   s'r-e   lived  in  Chicago  and  ovjned  a    two~fainlly  flat  there 
which  was  occupied  by  her  daughters  by  a  foriaer  mar-'iagej    that 
she  had  an    income   tlserefrom  of  |1|.0,00   to  #60,00   per  month  and  also 
had  social   security  axnounting  to  |65>,00  per  laonth  and  had 
#10,000,00   In  a  Chicago   bank.     Her  evidence   is    fchat  after  she 
cam©   to  Rockford  she  becam©  nervous,   had  higVi  blood  pressure  and 
that  when  »h©   told   her  husband  of    this  condition  h©  advised  n«r 
to   see  her  doctor  in  Chicago  >*iich   she  did.      She   fu.rth©r  testified 
that  upon  one  occasion  she  becam©  ill  cooking  supper  and  i^fent 
to   her  room  and  asked  her  husband   to  brin^:  her  a  cup  of  coffee  but 
tibaAche   stated   t  ter©  was  no   cof.C"«e   left  over  frofu  riioming  and 
declined  to  mnke  any  for  her.     Upon  another  oocusion   she   said 
she  asked  her  husband  for  clothes  and  he  told  hor  to  clothe 
herself  with   her  own  iaoney.      She  further  stated  tliat  frequently 
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she   tried  to  talk  to  hijs  about  changing  h!.e  metitio*^  of  living 
to  whloh  be  replied   tliat   If   c^he   liked   the   ^m.j   thej  w«re  living 
she   could   stay,   otherwise    .-^he   was  trc-e   to  1  cave   and   that  she 
did  leav©  on  Aug\igt  I^,   1957« 

Besides   the  plaint*.f r  and  defendant  the  only  other 
witness  who    testlf'ed  was  Colorinda  lal   ^ra,      Sr»    was  called  by 
the  olaintiff  and  her   testlmonj  was   that  on  April  I69   1957   th© 
plaintiff  called  her   to   aoim   to   the   home  ^jhei-^e   the   '>lainfeiff 
end  defendant  were   llvlngi    ti'^at  sh@  did   so   and  when   she  arrived 
she   observed  that  the   plaintiff  was  kneeling   in  the   center  of 
the  living  room  &ad  upon  tiat  occasion  the  nlsilntlff  asked  her 
husband  to   oardon  or  forgive   hor  beciiuse   "she   had  ueeh  a  vfrong 
word".      Ag  we  understand  tiije   record   the  defendant  was  wearing 
fi  black   tie  and   olaintiff  hsd  Rsksd  hljsi  to   wenr  Boxae  other 
colored   tie,      Mrs,   Dal   Pra  furfchs^r  t<istlfied   that  uoon    this 
occasion  the  defendant   ^ald  his  wife  was  a   nervous  woman   and  he 
couldn't  get  along  with  her  bseause   she  was  nervous  and    that  s'r.e 
had  enough  mone:r  to  live  on  **!«  her  own   right". 

As  abstracted   the  defendant  testified!      "I  am  65  years 
old,      T  nevor  told  is.j  wife   to  leeve    t-ie  house.      I  told  her   if 
she   wanted   to    come  back  I    xoi-'ld   take  her  I'ack   and  live  as 
huaband  and  wlfej    I  would  buy  everything  and  out  ^10,00  on   the 
dresser  and   «^^.en   there  wasn't  any  I  would  put  C-p.OO  mors  and 
that's  all,      I   gave  her  laoney   to  buy  medicine.      She   never  went 
to    the   doctor  except  once  and   that  wag   in  Chicago,      She  never 
aaked  me   fov  iooney   to    go   to   «  doct(>r   in  Rockford,"     On  cross 
examination  defendant  testified    that  he   did  not  recall  whether  he 
gave  his   wife  f^30.00  ner  week   for  food  after   they  were  first 
married  but  denied  that  he  ever  gave   her   less   than   '45,00  a  week. 
He  stated  that  he  bought  all   of   t^te   groceries  and  that  he  bought 
steaks   two  or  tVireo   times  a   week  and  until   she   t  Id  him  that  she 
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was  tired  of  eating   stf^aks.      His   tssttssaony  was  that  thay  always 
hsd  plentj'  of  food  and  that  he   said  to   her?      ''Here   tl-ier©*s  food 
to  eat  and  drink  ainl  you  don't  have   to   leave,"     He  denied   that 
he  ever   told  his  wife   t'vat  If  she  didn't  like   fne   way  they 
were  llvln«?  that  s"©  ooixld  loave. 

The    theory   of   the   plaintiff   is    that   the   evidence 
discloaos    t'^st  tr.e  defendant  failed  to  support  his  x-flfe  and  refused 
to  buy  her  adequate   food  or  pay   for  hor  uiedic&l  attention! 
that  by  his  oorsduct,   he  aiAde  life   £?o   unbearable  that   she  was 
required   to  Isave,      In  aupport  of  plaintiff's  contention  counsel 
cite  and  rely  ui.>on   Johnson  v,    Johnson,    1?A  Xll»    510*    Uolxastedt 
V,   Holjaetedt  383   111.   290 j   Frenob  v,    French  302   HI,    1?2  and 
Smith  V.    asiith  256   111,   App.    157. 

fhB  facts   in  these  cas^g  ere  not  analof5ou9   to  the  facta 
found  In  this  record,      T>iese  cited  cases  hold    that  where  a  wife 
la  not  at   fault,    she    's   not  boiind   to  live  and  cohabit   with  her 
hushnnd   If  his  conduct   Is   riuah  ^e   to  dlreotly  endanger  her  life, 
person  or  hsalt*-.   or    1:'  he  oursues  a  persistent,   unjustiahle  and 
wronffful   ^urse  of  oondiiet  toward  her  which  vlll   necessarily  and 
Inevita^'ly  retyier  her  life  miserable  and  unendurable, 

*Ih«?r©    is  no  evidence    in   tJ. Is  record  to    sustain   the 
charge  thet  defendant  failed   to  aup-oort  his  wife  or  refused    to 
supply  adequate  food  or  clothing  for   the   plaintiff,      V;ith  refe.ence 
to   her  cvmrge   that  he  refused  to  frirnlah  her  saedlclne  or  iwedioal 
attention  her  testimony  was   that  after  she  caaie   to   Rockford   she 
had  high  blood  pressure  and  becai'^e   nervous  and  uoon  one  occasion 
told  her   ovisband  about   tl'ia  and  he  told  her   to   go   to  her  doctor 
In  Chicago   where   she  bad  previously  lived  and  sVie   did   ao.      She 
ftlao    testified   that  while  cookln^T   supper  she  became   ill   and  went 
to  her  room  Rnd  asked  her  husband   to  bring  her  a  cup  of  coffee 
but  he   did  not  do  so, 
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Th«   occurrence  about  which  I-ira,    Fal  ?ra  testified 
took  plac©  less   then  three  iiionthe  after  the   parties   were  iiiarrled. 
Just  wh/it  th©  plaintiff  said   to  h&v  husband  doea  not  appear  from 
th©   r«oor<J«      EviAentlj  sl-io   did  Mot   like   t^e  blaok   tie  he  was 
weai^itig  a.nd   ao  ©xpi-^osood  herself  and   f-iem    rsallzfed  tnat   sn.«  had 
aT)ok8n  hastily  or  un though tedl^f  and  at  the   tliais  Mrs,    lal   Pra 
entered  the    xKiom  saa  '/as  kneel in::^  befdre  hsr  husband  and  asking 
him  to  pardc^n  oi^  fa2«g:lv«^  h<ir  IrMSonaid^rat©  iforda.      Tills  witness 
testlfiad  that  defendant   stat^std  to  har  and  to  his  w!. f©  that  pJrs* 
Sola  had  enough   to  livs  on  l:i  her   ox-m  right  and  that   she  could 
leave  if  she  wantsd  to,  but  she   did  not  loav®  amd    th«   '>arties 
continued  to  live   together  for  four  montba    thereftft^r,      Tt  Is 
clear  that  nottdng:  took   plae®  on  April  16,    19?"^  which   induced  the 
plaintiff  to  Ics-v©  on  August  l^t^h  following*      The  cofi-.pl»int  does 
not   charge  nor  does   the  e^Jdenee  d?aclo;^e  any  physical  ri  Is  treatment 
of  the    :)lalntirr  by  th©  def ©n'^?- nt.      It  doss  disclose   that 
plaintiff  w^s  nervous  ari-r"'.  v/as  not    sfetisflsd  with  h«r  husband's 
mode  of  ll'e  biat  th«  authorit-lt  f   railed  upon  bj  appellant  all 
hold  ttiat  trivial   dlffioultlss,    or  Conduct  on    th©   part  of  th© 
husband  suoh  as  disclosed  by  this  record  cannot   ji^stif?  the 
partlos  to  a  Biarriag«  contract,   livinf^   separate  and.  a^^art, 

T';e   chancellor   saw  the   j>artl©s  a?^d  beard  them  testify. 
He  was  warranted  In  conrfluding  the  t  the   evidence  did  not  disclose 
a  course  of  conduct  on  the  part  of   t->®  def-jnr'ant  toward  the 
plaintiff  which  wasi   calculated  to   rerder  her  life  miserable  and 
unenc^urable  and  which  v;ou]d    Justify  hfcr   in  leavlnf:  her  home.      The 
dtjoree  disRiissing  the    complaint  iou.st  be  af 'tinned. 


Decree  £f firmed. 


SPIVKST,    P.J,    concurs. 
McIHAL,    J,    Conc^irs, 
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HENRY  J«  BRUBAKER  and 
CIVILLA  BRUBAKER, 

Plaintiffs^ Appellees  5 

i 

Wo  Eo  GOULDj  W.  E,  GOULD 
AND  COMPANY,  an  Illin®is 
Corporation,  INTERLAKS 
INDUSTRIES  CORPORATION,  an 
Illinois  Corporation,  and 
J«  H.  LAHMAN, 

Defendants, 

W.  E«  GOULD  and  W»  B„  GOULD 

AND  COMPANY,  an  Illinois 
Corporation,  and  INTERLAKE 
INDUSTRIES  CORPORATION,  an 
Illinois  Corporation, 

Certain  Defendant s^ 

Appellants «, 

MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT  o 

This  is  an  interlocutory  appeal,  by  defendants  except 

Lftbman,  from  an  order  appointing  a  receiver  pendente  lite  for 

Interlake  Industries  Corporation,  hereinafter  referred  to  as 

Interlakeo 

Interlake  is  engaged  in  warehousing  and  leasing  space 

in  its  buildings  at  Rockdale,  Illinois,  The  buildings  were 

purchased  from  the  War  Assets  Administration  by  Lahman  and 

Henry  Brubaker  in  February,  19^9 o  In  May  of  19^9  Brubaker 

assigned  his  interest  t®  Lahman,  Among  the  items  listed  in 

the  property  assignment  as  consideration  to  Brubaker  was  a 

promise  that  Lahman  would  reserve  Brubaker  "his  heirs"  etc, 

a  one  tenth  interest  in  the  common  stock  of  Interlake,  The 

certificate  for  the  one  tenth  interest  or  1000  shares 
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issued  in  the  name  of  plaintiff,  Civilla  Brubaker,  On  or  about 
May  8,  1951  she  endorsed  and  delivered  the  certificate  to  Lahman 
in  exchange  for  his  check  for  $5,000  payable  to  both  plaintiffs. 

The  sale  of  the  Brubaker  stock  to  Lahman  was  made  to 
enable  him  to  comply  with  his  agreement  to  deliver  all  of  the 
Interlake  stock  to  defendant,  W.  E,  Gould  and  Company,  Tl^is 
agreement  was  made  May  29,  1950,  when  Lahman  was  president  of, 
and  owner  of,  1^   per  cent  of  the  stock  of  Interlake*  February  6, 
I95I5  Gould's  attorney  wrote  Lahman  that  the  Brubaker  certificate 
had  not  been  delivered  and  gave  one  week  in  which  to  cause  its 
delivery  to  W,  S.  Gould,  president  of  defendant  company. 

The  Brubaker  complaint  alleged  fraud  in  the  transaction 
by  which  Brubaker  assigned  his  interest  to  Lahman  and  by  which 
Lahman  transferred  Interlake  to  Gould  and  Company  and  fraud  in 
inducing  the  Brubaker s  to  sell  their  stock  to  Lahman.  They 
prayed  for  a  cancellation  of  the  sale  of  this  stock  and  of  the 
May  25,  I9I+9,  assignment  by  Brubaker  to  Lahmanf  an  accounting 
of  Interlake  operations  from  February  19lf9  and  of  all  transac- 
tions between  Interlake,  Lahman,  Gould  and  the  Gould  companyj  a 
judgment  against  Gould,  the  Gould  company  and  Lahman  for 
$2,000,0005  and  the  appointment  of  a  receivero 

On  December  23,  1955,  after  answers  and  reply  were 
filed,  the  cause  was  referred  to  a  master  in  chanceryo  This 
cause  and  a  motion  for  a  finding  made  by  defendants  at  the 
close  of  the  plaintiffs'  testimony  are  still  before  tjfee 
master.  On  May  I3,  1958,  plaintiffs  filed  the  petition  f«sr 
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the  appointment  of  a  receiver  of  Interlake* 

The  chancellor  relying  on  the  pleadings  and  colloquy  of 
counsel  entered  the  order  granting  the  appointment  of  the 
receiver.  The  question  is  whether  he  abused  his  discretion  in 
doing  soe 

Defendants  contend  that  there  was  an  abuse  of  discretion 
since  plaintiffs  did  not  have  standirag  to  suej  that  it  was  error 
to  appoint  a  receiver  without  the  taking  of  evidence  where  the 
material  allegations  in  the  petition  were  denied;  and  that  no 
grounds  have  been  established  for  the  appointment  of  a  receiver. 

In  Fox  v«  Fox  Valley  Trotting  Clubo  InCpp  3h9   111,  App, 
132,  1379  this  court  in  reversing  an  interlocutory  order  requiring 
the  Trotting  Club  to  deposit  security  in  lieu  of  an  appointment 
of  a  receiver  stated ,  "a  sound  judicial  discretion  in  appointing 
receivers  is  based  upon  the  fact  that  there  is  no  other  adequate 
remedy  or  means  of  accomplishing  the  desired  result,  and  there 
should  be  a  reasonable  probability  that  plaintiff  will  \iltimately 
prevail  in  the  suite" 

Plaintiffs  here  are  not  stockholders  and  generally 
this  fact  would  defeat  their  showing  of  standing  to  sue. 
Central  Standard  InSo  COc  Vo  Davis^  10  Ill<»2d  566,  576 o  In 
order  for  plaintiffs  to  show  standing  they  must  prove  that  the 
transfer  of  their  stock  to  Lahman  was  procured  by  fraud.  The 
charges  of  fraud  are  denied  in  the  sworn  answer©  We  said  in 
"the  Fox  case,  page  138,  "the  appointment  of  the  receiver 
without  taking  evidence  in  support  of  the  sworn  answer  was 


clearly  erroneous*  KLass  Vo  Yavltcha  302  111.  App«  229 »"  Since 
the  testimony  before  the  master  was  not  before  the  chancellor » 
there  was  no  evidence  to  support  the  charges  of  fraud. 

Even  assuming,  but  not  deciding,  plaintiffs  have 
standing,  the  only  ground  upon  which  plaintiffs  can  base  their 
right  to  a  receiver  is  the  ground  of  fraud  as  alleged  in  their 
petition.  The  petition,  not  accompanied  by  a  transcript  of  the 
testimony  made  before  the  master,  summarized  the  testimony  of 
Lahman  and  Gould  who  were  called  as  adverse  witnesses  before 
the  master.  According  to  the  "summary"  Lahman  admitted  he  was 
dominated  by  Gould  and  admits  that  under  this  domination  he 
performed  "illegal  act3"j  that  he  illegally  transferred  assets 
of  Interlake  to  Gould j  that  he  Illegally  obligated  Interlake 
to  pay  sums  of  money  to  Gould  and  the  Gould  company^  that  he 
diverted  funds  of  Interlake  in  his  transactions  with  Gould  and 
that  Gould  was  aware  of  these  diversions |  and  that  Gould  induced 
him  to  withhold  knowledge  of  the  sundry  "illegal  transactions" 
from  the  directors  and  stockholders  of  Interlake.  Furthermore, 
according  to  the  "summary j"  Gould  also  admitted  illegal  acts. 
Defendants  Gould,  Gould  and  Company  and  Interlake  in  their 
answer  allege  the  use  of  the  term  "illegal"  to  be  a  conclusion^ 
and  allege  that  the  testimony  before  the  master,  on  the  contrary, 
shows  that  there  was  no  fraud  or  illegal  acts  committed  by  Gould 
and  the  Gould  company  in  their  transactions  with  Lahman  or 
Interlake.   Without  discussing  the  oral  arguments  of  counsel 
at  the  time  the  chancellor  heard  the  petition,  it  is  safe  to  say 
that  the  basis  and  implications  of  all  the  transactions  between 


i 


»5- 

plalntiffs,  Lahman  and  Gould  were  highly  controverted.  The 
attorney  for  Lahman  admitted  before  the  chancellor  the  "summary" 
of  the  testimony  accorded  to  his  client  but  the  attorney  for 
Gould  and  the  Gould  company  denied  that  the  transactions  between 
Gould  and  Lahman  were  illegal  or  that  Gould  dominated  Lahman. 

In  Simpson  v.  Adkins,  311  111.  App.  5^3,  550=51,  the 
court  stated  that  a  "clear  case  of  fraud"  must  be  presented 
before  a  receiver  pendente  lite  should  be  appointed  on  that 
ground  and  went  on  to  say  that  "the  courts  of  this  State  have 
many  times  concluded  that  fraud  can  be  alleged  only  by  allegation 
of  facts  constituting  the  fraud  and  that  the  word  'fraudulently' 
does  not  allege  anything  and  is  a  mere  expletive,  or  a  word  of 
abuseo"  In  this  case  the  facts  leading  up  to,  and  involved  in, 
the  various  transactions  between  Gould  and  Lahman  are  controverted. 
The  questions  of  fraud  and  illegality  are  in  issue^  We  conclude 
that  plaintiffs  have  not  shown  a  "clear  case  of  fraud." 

The  appointment  cannot  be  justified  in  order  to  preserve 
the  status  quo,  since  its  effect  would  be  to  change  the  status 
quo*  No  authority  cited  by  plaintiffs  in  their  brief  or  addi- 
tional authorities  afford  any  basis  for  sustaining  the  order 
of  appointment. 

Finally,  the  order  appointing  the  receiver  does  not  pro= 
vide  for  a  plaintiffs'  bond  and  no  facts  are  found  in  the  order  as 
a  basis  for  waving  the  requirement.  Ill,  Rev,  Stat,,  Chap,  22, 
Par.  5^. 

For  the  reasons  given  the  order  appointing  the  receiver 

for  Interlake  is  reversed. 

Order  reversed, 
Lewe,  P,  J,,  and  Murphy,  J.,  concur. 

Abstract  only. 


Ss^ 
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FRANCES  CLEVELAND  and  LEONARD  WAYMAN, 

APPEAL  FROM 

Appellees, 

CIRCUIT  COURT, 

THE  CITY  OF  CHICAGO,  a  Municipal 
corporation. 

COOK  COUNTY, 

Appellant, 

1 
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MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT, 
On  September  10,  1951*  a  Judgment  was  entered  in  favor 
of  Frances  Cleveland  and  Leonard  Wayman,  declaring  the  Chicago 
zoning  ordinance,  and  amendments  thereto,  void,  insofar  as  they 
prohibited  the  use  of  plaintiffs*  property  for  any  other  class- 
ification than  "'Apartments',  second  Volume,"  under  the  zoning 
ordinance  of  1929.   On  May  24,  1957,  in  the  original  declaratory 
Judgment  suit,  on  a  petition  for  supplemental  relief  of  Wayman, 
the  trial  court  entered  a  Judgment  order  directing  a  writ  of 
mandamus  to  issue,  compelling  the  City  of  Chicago,  and  its 
respective  officers,  to  grant  Wayman  "a  building  permit,  drive- 
way permits  and  such  other  approvals,  documents  or  permits  that 
might  be  necessary  to  enable"  him  to  construct  an  apartment 
building  as  described  in  his  plana  and  specifications.  Defendant 
appeals. 

The  Judgment  was  entered  on  the  petition  for  supple- 
mental relief  and  the  answer  of  the  City.   The  City's  motion  to 
strike  and  dismiss  the  petition  was  waived. 


-2- 

The  original  declaratory  Judgment  order  found  that  the 
amendment  to  the  zoning  ordinance  subsequent  to  the  year  1929, 
changing  the  classification  of  plaintiff's  property,  was  void, 
and  that  if  plaintiff  sought  application  for  permission  to  erect 
a  structure  of  the  kind  permitted  in  1929,  and  prior  thereto, 
the  City  should  receive  such  application  and  approve  it  with 
respect  to  zoning,  if  it  otherwise  complied  with  the  ordinances 
of  the  Pity  of  Ghleago. 

The  petition  filed  May  3,  1957»  alleges  the  declaratory 

Judgment  of  September  10,  1951?  plaintiff's  application  for  a 

building  permit  for  an  apartment  building;  that  the  plans  and 

specifications  provided  for  parking  areas  to  comply  with  city 

ordlnancesj  that  driveways  were  necessary  for  access  into  and  out 

of  the  property  involved  to  the  public  street,  across  the  curjalng 

and  sidewalks  of  the  City  of  Ghieag©;  and  that  driveways  for  such 

purpose  were  provided  in  the  building  plans.  It  further  alleges 

that  plaintiff's  application  for  driveway  permits  was  denied,  and 

consequently  he  is  unable  to  proceed  to  secure  the  building 

and 
permit; ^that  this  "denial"  of  the  driveway  and  building  permits 

for  his  building  is  a  violation  of  the  declaratory  Judgment,  so 

as  to  entitle  him  to  a  writ  of  mandamus. 

The  answer  raised  the  issue  whether  plaintiff  was 

entitled  to  mandamus,  since  he  admittedly  did  not  pursue  his 

administrative  remedies  and  did  not  appeal  the  denial  of  his 

application  for  driveway  permit  to  the  mayor,  in  accordance  with 

Section  33-17  of  the  Municipal  Code.  Plaintiff  argues  here, 

that,  since  the  court  reserved  Jurisdiction  in  the  declaratory 
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judgment  suit,  plaintiff  was  not  required  to  follow  the  administra- 
tive procedure,  and  that  defendant  "is  purely  hyper technical  and    ) 
litigious,"  and  that  there  appears  to  be  no  reason  for  defendant's 
opposition  '•other  than  the  whim  or  caprice  of  certain  officials   \ 
of  the  Glty  of  Chloag©."  j 

We  do  not  agree  with  plaintiff's  contention  that  the 
Circuit  Gourt,  on  the  Issues  set  forth  In  the  supplemental  petition 
for  relief  and  the  answer  thereto  of  the  City,  was  entitledp 
under  the  declaratory  judgment  proceeding,  to  enter  the  complained 
of  Judgment  order  for  a  writ  of  mandamus,  without  first  requiring 
plaintiff  to  exhaust  the  administrative  remedies  provided  by 
Section  33-17  of  the  Municipal  God©.  The  factual  situation  comes 
within  the  scope  of  the  rule  announced  in  Bright  v.  City  of 
Evans ton.   10  111.  2d  178,  and  followed  by  this  court  in  Sheridan 
Shores,  Inc.  v.  Chicago,  13  111.  App.  2d  377,  wherein  it  was 
held  that  under  circumstances  such  as  are  presented  in  the  instant 
case,  plaintiff  is  not  entitled  to  seek  Judicial  relief  until 
he  has  exhausted  the  available  administrative  remedies  provided  by 
city  ordinance. 

The  contention  of  plaintiff,  that  "the  ordinance  pro- 
viding the  so-called  administrative  remedy  is  unconstitutional 
and  void,"  comes  too  late.  Nowhere  in  the  record  does  it  appear 
that  plaintiff  questioned  the  constitutionality  of  the  ordinance 
in  the  trial  court.  He  filed  no  reply  to  defendant's  answer, 
which  affirmatively  set  forth  the  administrative  remedies,  which 
the  defendant  Glty  claimed  plaintiff  had  failed  to  exhaust  before 
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seeking  relief  in  the  instant  case.   This  being  so,  the  question 

is  waived.   Village  of  Riverside  v.  Kuhne,  39?  HI.  108.  By 

Joining  issue  in  the  Appellate  Gourt,  plaintiff  also  waived  all 

constitutional  questions.   Tree  v.  DeMar,  2  111.  2d  5^7  (195^). 

In  that  case  it  was  argued  that  a  freehold  was  involved  in  the 

decree  of  the  Superior  Court  of  Gook  County,  and  that  the 

Appellate  Court  had  no  Jurisdiction  of  the  appeal,  as  the  Civil 

Practice  Act,  Chap.  110,  §75  (1)  (a),  provides  that  appeals  vhlch 

Involve  a  freehold  shall  be  taken  directly  to  the  Supreme  Court. 

On  page  557  the  court  said? 

"•No  question  was  raised  on  the  appeal  by  Ronald  Tree  that 
the  controversy  Involved  a  freehold  and  was  not  properly 
appealable  to  the  Appellate  Court,  nor  was  there  any 
motion  on  the  part  of  Ronald  Tree  to  transfer  the  cause 
to  this  court  for  the  reason  that  a  freehold  was  involved. 
*  *  *  On  appeal  to  this  court  neither  party  can  insist 
that  the  question  be  considered  here.   Since  the  assign- 
ments of  error  to  the  Appellate  Court  in  this  cause 
presented  questions  which  that  court  might  lawfully 
consider,  by  submitting  the  cause  without  objection  to 
Jurisdiction  or  motion  to  transfer,  the  parties  waived  or 
abandoned  any  assignments  of  error  with  respect  to 
freehold."   (Italics  ours.) 

Therefore,  by  Joining  issue  in  this  court  without  objection  to 

Jurisdiction  or  moving  to  transfer  the  appeal  to  the  Supreme 

Court,  plaintiff  has  waived  any  assignment  of  error  based  on  the 

validity  of  the  municipal  ordinance  In  question. 
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seeking  relief  in  the  instant  case.  This  being  so,  the  question 

is  waived.  Village  of  RiYersid©  v.  guhne,  39?  Ill,  108,  By 

Joining  issue  in  the  Appellate  Court,  plaintiff  also  waived  eai 

constitutional  questions.   Tree  v,  DeMar,  2  111.  2d  5^7  (1954), 

In  that  case  it  was  argued  that  a  freehold  was  involved  in  the 

decree  of  the  Superior  Court  of  Cook  County,  and  that  the 

Appellate  Court  had  no  Jurisdiction  of  the  appeal,  as  the  Civil 

Practice  Act,  Chap,  110,  §75  (1)  (&)»  provides  that  appeals  which 

involve  a  freehold  Shall  be  taken  directly  to  the  Supreme  Court, 

On  page  557  the  court  salds 

"No  question  was  raised  on  the  appeal  by  Ronald  Tree  that 
the  controversy  involved  a  freehold  and  was  not  properly 
appealable  to  the  Appellate  Court,  nor  was  there  any 
motion  on  the  part  of  Ronald  Tree  to  transfer  the  cause 
to  this  court  for  the  reason  that  a  freehold  was  involved, 
♦  *  *  On  appeal  to  this  court  neither  party  can  insist 
that  the  question  be  considered  here.   Since  the  assign- 
ments of  error  to  the  Appellate  Court  in  this  cause 
presented  questions  which  that  court  might  lawfully 
consider,  by  submitting  the  cause  without  objection  to 
Jurisdietion  or  motion  to  transfer,  the  parties  waived  or 
abandoned  any  assignments  of  error  with  respect  to  free- 
hold,**  (Italics  ours.) 

Section  75  (1)  (e)  also  provides  that  appeals,  in  which 
the  validity  of  a  municipal  ordinance  or  county  zoning  ordinance 
Is  involved,  shall  be  taken  directly  to  the  Supreme  Court,   There- 
fore, by  Joining  issue  in  this  court  without  objection  to  Juris- 
diction or  moving  to  transfer  the  appeal  to  the  Supreme  Court, 
plaintiff  has  waived  any  assignment  of  error  based  on  the  validity 
of  the  municlpp.1  ordinance  in  question. 
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In  view  of  our  determination  that  plaintiff  was  required 

to  affirmatively  allege  and  prove  the  exhaustion  of  available 
administrative  remedies  as  a  condition  precedent  to  judicial 
relief,  it  is  unnecessary  to  determine  other  contentions  made 
by  both  sides. 

The  Judgment  of  the  Circuit  Court  must  therefore  be 
reversed  and  the  cause  remanded  with  directions  to  dismiss  plain- 
tiff's petition  for  supplemental  relief. 


MJVERSED  MD  REMANDED 
WITH  DIRECTIONS. 


LEWE,  P.J.  and  KILEY» .  J.  CONCUR. 
ABSTRACT  ONLY, 


Abstract 


Aj-enda  7 


m     THE 
APPELLATE  COURT  OF  ILLINOIS 

SBCOJID  DISTEICf,  SECOHD  DI?ISIO!l      2nd   DIVIS 


mi  Tia\M,  A.   D«  195^ 


SUSIi  B#  AMDIxLSOM, 
Adjsialstrator  of  the  Estate 
of  OliYer  V»',  Aiiderson,  S«» 
ceased. 

Plaintiff -Appellee , 
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19  I.a'! 

Appeal  f  r*ofii  ths 
Circuit  Court 
Hanry  Comity, 
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JA!®S  GLASS, 


B#f endaat-Appellant , 


OCT  16*8 

.    u/  u  t4  0  ^  ^ 


•4.UM< 


CROW,   P,   J, 

This  is  an  appeal  by  the  defendant,  James  Glass,  from 
a  verdict  and  judgment  for  £2,5,000.00  for  the  plaintiff,  Susie 
B.  Anderson,  Administrator  of  the  Estate  of  Oliver  vr,  And«r»«J, 
deceased,  in  a  wrongful  death  action,  occasioned  by  the  death 
of  the  plaintiff's  intestate  while  he  \ms  driving  a  1941  Ford. 
This  Ford  collided  with  the  rear  end  of  a  1935  Chevrolet  truck 
driven  by  the  defendant  on  January  2,  1956. 

The  defendant-appellant  charges  four  errors,  namely, 
that  (1)  the  plaintiff's  decedent  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  (2)  the  verdict  is  against  the 
aan&st  weight  of  the  evidence,  (3)  the  Court  improperly  allow- 
ed evidence  of  careful  habits  ox  the  deceased,  and  (4)  the 
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plaintiff's  attomay  in  cross-examination  of  a  defendant's 
witness  injected  the  laatter  of  insurance  in  the  oase. 

We  have  oiade  ft  careful  review  of  tlie  evidence  in  th© 

recojrd  and  it  substantial! j  discloses  that  the  collision  of 
the  vehicles  occturred  about  5j15  p^m,  on  Janiiary  2j  1956,  about 
five  miles  west  of  Galva,  Illinois  on   U,  S*  Rt«  34 »  on  a  paved 
and  blacktopped  road,  22  ft,  wide  with  an  ^  ft.  shoulder,  'fhe 
road  was  level  and  runs  straight  east  and  west.  The  defendant's 
truck  "Mafas  headed  east  and  the  plaintiff's  intestate  ^as  driving 
alone  due  east,  with  no  appx'oaching  traffic*  Oliver  W,  Anderson, 
the  plaintiff's  intestate,  age  46 ^  was  driviiig  60  or  65  ailes 
per  hour  on  the  south  half  of  the  roadway  at  a  point  a'bout  2| 
miles  prior  to  the  collisions  There  ^as  no  ©ye  witness  to 
testify  at  this  trial  tliat  he  ami   the  collision «  It  Has  dusk 
at  the  time  and  getting  darker^  and  the  visibility  ifas  less  than 
normal.  The  pav^sent  was  damp. 

One  of  the  principal  ifiitnesses  called  by  the  plaintiff 
was  one  Gerald  Clark.  He  said  that  he  was  driving  his  car  east 
on  !i,  S.  Rt,  34,  ims  overtaken  by  the  Anderson  car  about  two 
miles  back  froia  the  point  of  collision,  and  that  he  followed 
Anderson  at  a  distance  of  some  500  feet.  He  saw  Anderson's 
brake  lights  go  on  and  out  and  then  he  sav/  no  lights  at  all. 
He  testified  the  tail  light  of  the  Anderson  car  was  on  at  the 
time  and  that  Anderson  was  in  the  south  lane.  Clark  saw  no 
other  lights  than  the  lights  of  the  Anderson  car.  As  Clark 
came  up  to  within  20  ft,  of  the  Anderson  car  and  the  point  of 
collision  he  found  the  Anderson  car  just  ahead  of  him  and  the 
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defeadant»s  truck  on  the  north  side  of  the  pavement,  headed 
northwest,  probably  about  16  ft.  from  the  Anderson  car.  Clark 
found  the  defendant.  Glass,  out  on  the  highway  looking  for 
laatenal  that  had  apparently  spilled  out  of  his  truck  prior  to 
the  collision,  Anderson  -was  found  dead  in  his  car.  The  end  gate 
was  out  of  the  defendant's  truck.  The  defendant  had  seass  channel 
iron?-  about  &   ft,  long  and  weighing  about  ICX)  lbs,  each  in  his 
load,  together  with  some  furniture*  The  channel  irons  were  found 
on  the  shoulder  on  the  south  side  of  the  road  about  50  ©r  100 
ft,  west  of  the  beginning  of  the  skid  sas^s  made  by  the  plain- 
tiff's intestate's  cair.  Apparently  these  had  fallen  out  of  the 
defendant's  truck  socie  distance  prior  to  the  point  of  impact » 
The  defendant's  truck  had  2**  x  6^  stringers  nailed  across  the 
back  end  and  back  of  the  tail  lights  and  two  chains  were  circled 
around  the  stringers  extending  aliaost  to  the  ground.  An  in- 
vestigation at  the  scene  of  the  accident  showed  that  there  were 
no  reflector  lights  in  operation  on   defendant's  truck,  that 
they  had  either  been  broken  off  prevleusly  or  by  the  collision. 
There  was  no  direct  evidence  that  the  defendant's  tail  light 
was  in  operation  after  the  collision.  The  wiring  that  led  fros 
the  front  was  bare  of  insulation  in  spots  but  was  intact.  There 
was  evidence  that  the  broken  insulation  could  cause  the  tail 
light  to  go  out  if  the  wiring  came  in  contact  with  the  metal 
frarae.  Two  witnesses  for  the  defendant  testified  they  saw  the 
defendant's  truck  t^ile  he  was  driving  on  the  road  about  5s 00 
p.m.  that  day  and  that  his  truck  had  more  than  one  red  light 
and  some  stringer  lights  in  operation.  The  skid  raai^s  from  the 
Anderson  car  appeared  to  be  about  107  ft,  in  length. 
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There  are  other  facts  in  evidence  and  from  all  the  evi- 
dence we  conclude  the  $my  might  find  some  conflicts  in  consid- 
ering the  circiHsstantial  evid^ice*  ¥@  believe,  however,  the 
jury  was  properly  presented  questions  of  alleged  negligence, 
proxioate  cause,  and  contributor^''  negligence  for  their  deteiiain- 
ation.  We  are  unable  to  come  to  the  conclusion  that  the  evi- 
dence here  clearly  requires  an  opposite  conclusion  to  that 
reached  by  the  jury?  Mmkli   v>  P^ATQK'ICA  Lr/BSTOGK  EXCHANGE 
(1957)  13  111*  App.  (2d)  144»  151*  The  facts  that  this  collision 
occurred  when  it  was  almost  dark,  the  visibility  vms   poor,  the 
pav^aent  was  wet,  and  that  apparently  something  had  fallen  out  of 
the  defendant's  truck,  and  he  was  apparently  looking  for  some 
part  of  his  load  on  the  higfe-^ay,  could  readily  lead  the  jury  to 
believe  that  the  defendant  had  stopped  his  truck  on  the  highway, 
li^ether  this  constituted  negligence,  when  considered  with  the 
evidaice  as  to  the  facts  of  the  lights  or  no  lights  on   the  de- 
fendant's truck,  and  v#ith  the  other  circiiastances  in  evidence, 
would  be  properly  a  question  of  fact  for  the  jury.  The  evidence 
is,  at  best,  conflicting  as  to  whether  there  were  any  lights 
visible  on  the  defendant's  truck  at  the  time  of  the  collision. 
We  believe  the  jury  could  reasonably  find  that  the  plaintiff's 
intestate  was  not  guilty  of  contributory  negligence  and  that 
the  deferidant  was  guilty  of  one  or  aore  acts  of  negligence  charged 
in  the  declaration  proxiraately  oauaing  the  result. 

There  was,  as  we've  said,  no  eye  witness  to  the  collision 
presented  on  the  trial  and  we  are  of  the  opinion  that  Gerald 
Clark  could  not  be  so  considerea  under  the  circumstances.  He 
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did  not  see  the  cars  cdXXid@«  The  trial  court,  thmt^tm^t   ecm« 
aitted  no   error  in  allowing  proof  of  careful  iiabits  of  the 
plaintiff » s  in t  ©state • 

The  defendant  further  urges  that  th®  Court  eoanltttd 
error  because  the  matter  of  insurance  was  injected  by  a  de- 
fendant's witness  on  cross  examination  by  the  plaintiff's 
attorney.  In  response  to  the  question:  '*Did  anyone  ever  G<mt 
to  your  home  to  talk  to  you  about  it?**,  the  witness  answered: 
"les®.  Then  followed  the  question?  "Who  was  that?"»  Then 
came  the  answer:  "I  didn*t  know  the  sans  he  was  an  insurance 
man,**  The  answer  was  complete,  of  course,  when  the  witness 
testified  that  he  didn't  knoi*  the  maji.  The  insurance  element 
or  characterisation  was  clearly  voluateeredj^  wm  not  called  for 
by  the  question,  and  there  is  no  basis  for  assaaiing  that  the 
statf^ent  was  made  as  a  deliberate  attempt  to  prejudice  the 
jury  against  the  defendant?  XSE.%^H4ET  yg.  SKLBITiT  (1955) 
6  111.  App«  (2nd)  220,  Further,  the  reference  to  Insuranee 
was  general  in  nature,  and  did  not  inform  the  jury  that  the  de- 
fendant v?as  protected  by  insurances  SPIS3  ys.  SUSSr^'T  (1932) 
264  111.  App,  528;  SM4LLEH  va>  M^USm   (1929)  253  111*  App,  540. 
The  court  did  not  err  in  denying  th©  defendant's  motion  to  with- 
draw a  juror  and  declare  a  mistrial  on  that  account. 

We  find  no  reversible  error,  and  the  judgmwit  will, 
therefore,  be  affirmed* 


AFFIRMED 


Solfla^urg,  /.  Concurs. 
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ALEXANDRA  MJZYKA, 


Appellant , 


BASIL  MUZYKAj    BASIL  B.    MUZYKA, 
AMELIA  MQZYKAj    PETER  MUZYKAj 
/    THEODORE  LUBBZNY,    NETTIE  LUBEZNY 
J-  and  POLISH  NATIONAL  ALLIANCE  OF 
lUffi  UNITED  STATES  OF  NORTH 
AMERICA,   a  corporation. 


APPEAL  FROM  SUPERIOR 


COURT,  COOK  COUNTY, 


r 
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Appellees, 
MR,  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  brought  suit  for  separate  maintenance  and  to 
impress  a  trust  on  certain  property.  Subsequently  the  complaint 
was  amended  to  one  for  divorce  on  the  ground  of  desertion. 
Defendant  Basil  Muzyka  filed  an  answer  denying  the  allegations  of 
the  complaint  and  also  filed  a  counterclaim  for  divorce,  alleging 
that  plaintiff  was  guilty  of  wilful  desertion.  The  cause  was 
referred  to  a  master,  who  made  his  report  finding  that  plaintiff 
had  refused  to  live  with  defendant  since  August  16,  195^,  and  had 
made  no  effort  to  bring  about  a  reconciliation!  that  when  plaintiff 
had  failed  to  return  to  defendant's  home  at  the  end  of  the  summer 
of  195^  she  was  guilty  of  having  wilfully  deserted  and  absented 
herself  from  defendant  without  any  Just  cause  or  provocation, 
and  that  there  was  no  duty  or  obligation  on  the  part  of  defendant 
to  live  with  plaintiff  in  Barrington,  Illinois,  with  plaintiff's 
daughter,  son-in-law,  and  their  family,  as  plaintiff  wished. 
The  master  recommended  that  a  decree  of  divorce  be  entered  in  favor 
of  defendant  (counterplaintiff )  and  that  the  other  issues  per- 
taining to  the  property  rights  of  the  parties  be  rereferred 
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to  a  master.  The  master  set  a  date  for  the  hearing  of  objections  to 
his  report,  but  no  objections  were  filed.  Exceptions  were  filed  to 
the  report.  The  exceptions  were  overruled,  and  the  court  entered  a 
decree  in  accordance  with  the  recommendations  of  the  master. 

The  report  of  proceedings  before  the  master  shows  that 
there  was  introduced  before  him  a  considerable  amount  of  evidence, 
none  of  which  appears  in  the  abstract,  except  a  letter  written  hy 
defendant  to  plaintiff,  which  proposes  reconciliation  upon  certain 
conditions.  It  is  plaintiff's  contention  that  the  letter  has  no 
value  because  of  the  conditions  it  imposes,  and  that  it  is  dis- 
credited because  defendant  kept  a  copy  thereof.  These  are  matters 
which  may  be  determined  only  by  a  consideration  of  all  the  evidence, 
none  of  which  is  abstracted.  However,  this  being  a  divorce  matter, 
we  have  examined  the  record  sufficiently  to  see  that  there  was  a 
substantial  basis  for  the  finding  of  the  master  and  the  decree  of 
the  court.  The  decree  is  accordingly  affirmed. 

Decree  affirmedo 

McCormick,  P.  J.,  and  Robson,  J.,  concur. 
Abstract  only. 
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INTERLOCUTORY 
APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY, 
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NOo  h   NIXON=GLENVIEW  CO,^ 
NIXON= GLEN VIEW  DEVELOPMENT 
HOMES  ASSOCIATION 3  NIXON= 
GLENVIEW  DEVELOPMENT  COo^ 
and  NIXON  HOMES,  INC 09 

Plaintiff s= Appellees  5 

RUTH  S,    WILDER,    JOHN   J»    KING, 
HAPi^INGTON   Jo    PIERCE  and 
COSMOPOLITAN  NATIONAL  BANK 
OF  CHICAGO,    as  Trustee  under 
Trust  Noo    7232, 

Defendants, 

HARRINGTON  Jo  PIERCE  and 
COSMOPOLITAN  NATIONAL  BAMC 
OF  CHICAGO  5  as  Trustee  under 
Trust  NOo  72325 

Certain  Def endants- Appellant So 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

A  motion  to  dismiss  the  appeal  was  filed  and  was 

taken  with  the  case.,  Upon  submission  of  the  case  on 

briefs  and  oral  argument ,  we  have  come  to  the  conclusion 

that  the  appeal  should  be  dismissed. 

The  appeal  is  from  an  interlocutory  order  entered 

after  due  notice  and  a  hearing  at  which  all  parties  were 

present  by  their  counsel o  An  order  was  entered  granting 

a  temporary  injunction  and  at  the  same  time  the  court 

continued  the  matter  for  a  fuller  hearing,  evidently 

desiring  to  preserve  the  status  quo  until  the  case 

could  be  fully  argued »  The  record  was  filed  in  the 

Appellate  court  more  than  30  days  after  entry  of  the  order, 

No  extension  of  time  for  such  filing  was  granted  by 

the  Appellate  court  or  a  Judge  thereof.   It  is 
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urged  that  the  record  was  not  filed  in  time. 

Section  78  of  the  Civil  Practice  Act  governs  the 
practice  on  appeals  from  interlocutory  orders  "granting, 
modifying,  refusingj  dissolving  or  refusing  to  dissolve  or 
modify  an  injunction. » o  0°°  This  statute  provides  that  such 
appeals  may  be  taken  provided  the  appeal  is  perfected  in 
the  trial  court  and  the  record  is  filed  in  the  Appellate 
court  within  30  days  from  the  entry  of  the  interlocutory 
order  or  decree  and  provided 5  further,  that  the  time  for 
filing  the  record  may  be  extended  by  the  Appellate  court  or 
a  judge  thereof  In  vacationo  An.   exception  to  the  requirement 
that  the  record  be  filed  in  30  days  is  made  where  the  inter= 
locutory  order  or  decree  is  entered  on  an  ex  parte  application. 
In  such  case  the  party  intending  to  take  the  appeal  shall  first 
present  a  motion  to  vacate  the  order  or  decree,  and  the  appeal 
may  be  taken  if  the  motion  is  denied  or  if  the  court  does  not 
act  thereon  within  seven  days  after  its  presentation.   In 
such  a  case  the  30  days  allowed  for  taking  the  appeal  and 
filing  the  record  begins  to  run  from  the  day  the  motion  to 
vacate  is  denied  or  from  the  last  date  for  action  thereonj 
that  is 5,  not  less  than  7  days  after  presentation.  It  is  thus 
clear  that  unless  the  order  appealed  from  was  entered  ex  parte, 
the  record  was  not  filed  in  this  court  in  timee 

The  term  "ex  parte"  has  been  defined  in  two  cases  in 
this  District o   In  Stella  Vo  Mbsele,  299  111,  App.  53,  an 
appeal  was  taken  from  an  interlocutory  order  appointing  a 
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receiver „  The  plaintiff=appellee  argued  in  the  Appellate  court 

that  the  application  for  a  receiver  was  an  ex  parte  application 
and  the  defendant  did  not  as  a  condition  precedent  to  his  right 
of  appeal  present  a  motion  to  vacate  the  order  in  the  trial  court 
as  requiredo   Notice  of  the  motion  for  a  receiver  had  been  served 
and  the  parties  appeared  in  opposition  thereto o   An  order  was 
finally  enteredj  after  a  number  of  continuances j  at  which  time 
the  defendants  were  present  and  objected  to  the  appointment « 
The  Appellate  court  concluded  that  the  rule  and  the  reason  under- 
lying it  were  intended  to  apply  only  to  ex  parte  proceedings  in 
fact  and  not  to  causes  where  notice  was  served  and  the  opposing 
party  appeared  and  objected  to  the  appointment,,  That  case  was 
qualified  somewhat  by  Kimbrough  Vc  Parker ^  336  111,  Appo  12^, 
wherein  the  Appellate  court  held  that  the  order  was  in  fact 
entered  ex  parte  even  though  notice  of  the  hearing  had  been 
served o  In  that  case  the  complaining  party  did  not  appear 
when  the  motion  was  presented* 

In  the  instant  case  the  defendants  did  appear  and  did 
object  at  the  time  the  order  was  entered^  as  in  Stella  v» 
Mosele^i  supra » ,   They  should  have  filed  the  record  in  this 
court  within  30  days  from  the  date  the  order  was  entered » 

Appeal  dismissedo 
McCormick,  P.Je^  and  Robsonj  J,,  concur e 

Abstract  onlyo 


VICTOR  S,  URANOWSKI,  JRo ,    by  VICTOR 
URANOWSKI,  his  father  and  next  friend. 


Plaintiff, 


V. 


ISLAND  HOMESj  INC.,  THE  PENNSYLVANIA 
RAILROAD  COMPANY 9  INDUSTRIAL  CINDER 
COMPANY,  INC.,  and  INDIANA  HARBOR  BELT 
RAIIilOAD  COMPANY, 

Defendants, 


THE  PENNSYLVANIA  RAILROAD  COMPANY,  a 
corporation, 

Count erclaimant- Appellant, 

INDUSTRIAL  CINDER  COMPANY,  a  corporation, 
Counterdefendant-Appelle©. 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY. 


9I.A?4  7  8 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

ThiB  is  a  personal  injury  action  to  recover  for  the 
injuries, by  fire, to  the  minor  plaintiff.   Defendant  answered 
and  The  Pennsylvania  filed  a  counterclaim  against  the  Industrial 
Cinder  Company  based  on  an  immunity-from-liability  covenant 
between  them.   The  counterclaim  was  stricken  on  motion  of 
Industrial  Cinders  and  The  Pennsylvania  has  appealed. 

In  April,  1958,  Island  Homes  was  owner  of  swamp  land 
being  filled  and  levelled.  The  Pennsylvania  and  Indiana  Harbor 
Railroads  were  cooperating  in  the  work  by  transporting  carloadfl 
of  cinders  and  other  materials  which  were  unloaded  on  the 
property,  from  oars  on  the  adjoining  railroad  tracks,  for 
filling  the  land. 
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The  complaint  alleges  that  the  piles  of  unloaded 
materials  were  ""©ontinually  burning";  that  children  were  allured 
by  this  condition;  that  plaintiff,  who  was  nine  years  old  at  the 
time,  while  playing  about  the  material  suffered  severe  burns  when 
his  clothing  caught  fire°  and  that  his  injuries  were  due  to  the 
negligence  of  the  defendants. 

The  Pennsylvania  answered  and  its  Affirmative  Defenses 
stated  its  *'only  function  was  to  deliver  cars  consigned  to 
Industrial  Cinders,  .  ,  and  that  said  cars  were  unloaded  ex- 
clusively by  the  eonsignee,  .  ,  "*  and  that  it  had  no  duty  to 
plaintiff  which  it  breached.   It  also  filed  a  counterclaim 
against  Industrial  Cinders  alleging  an  agreement  be'tween  it  and 
Industrial  Cinders  engaging  the  latter  to  unload  the  cinders 
onto  the  swamp  land;  and  setting  forth  a  covenant  binding 
Industrial  Cinders  to  ""save  and  keep  harmless  the  Pennsylvania,  . 
from  any  and  all  liability  in  connection  with  the  unloading.  .  ,,* 
It  '"demands  Judgment  against.  .  ,  Industrial  Cinders,  requiring 
it  to  Indemnify  and  save  haTf&®®s   the  Pennsylvania,  .  ,  from  all 
expenses,  counsel  fees,  costs,  liabilities.  .  .  Judgments  and 
executions  which  may  be  sustained  or  incurred  by  reason.  .  . " 
of  the  complaint. 

Industrial  Cinders  moved  to  strike  and  dismiss  the 

counterclaim  on  the  grounds  that  the  agreement  ""applied  solely** 

to  the  unloading  of  the  cars  while  the  complaint  charges 

in 
negligenceAStarting,  and  failure  to  guard,  fires;  and  that  The 
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Pennsylvanla  cannot  contract  for  indemnity  against  Its  own 
negligence. 

The  trial  court  diamissed,  and  ordered  judgment  against 
The  Pennsylvania  on  , the  counterclaim.  The  question  is  whether  the 
order  and  Judgment  are  proper. 

The  complaint  alleges  the  burning  of  the  piles  of 
materials  and  the  evidence  may  show  that  the  materials  were 
burning  when  unloaded  and  piled.   The  trial  court  might  on  the 
evidence  decide  that  Industrial  Cinders  was  negligent  and  The 
Pennsylvania  not  negligent  or  vice  versa.   In  other  words  there 
are  several  possible  conclusions  to  the  trial  which  would  bear 
on  the  court's  construction  of  the  unloading  agreement  as  well 
as  the  amount  involved  in  the  dispute  between  Industrial  Cinders 
and  The  Pennsylvania.   For  this  reason  we  think  the  trial  court'  s 
order  was  erroneous  as  premature. 

For  the  reasons  given  we  think  that  the  rule  against 
construing  an  Indemnity  agreement  to  protect  one  against  his  own 
negligence  in  the  absence  of  clear  language  in  the  agreement 
(Westinghouse  Oo,  v.  Building  Corp..  395  Ill«  ^29),  gleaned  from 
the  instrument  as  a  whole  (C®rny-Pickas  &  Co.  v.  Jahn  Go. ,  ? 
111. 2d  393),  Is  not  controll: 


The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  deny  the  motion  to  strike  and  dismiss  without 
prejudice  to  the  right  of  Industrial  Cinders  to  include  the 
defense  in  its  answer  to  the  counterclaim. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


LEWE,  P,J,j  AND  MURPHIj  J. „  CONCUR. 
ABSTRACT  ONLY. 
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CHIL^I-O  SALESj  INC.,  a 
corporation. 


Appellse, 


INTERLOOUTORY  APPEAL 


FROM  SUPERIOR  COURT 


JULIUS  LOGKMAN, 


Appellants 


COOK  COUNTY, 


9I,Af4  79 


MR.  justice:  MuRPHl*  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  ia  an  interlocutory  appeal  from  a  temporary 
injunction  granted  upon  notice  and  plaintiff's  bond.   It  restrains 
defendant  from  vending  and  selling  certain  types  of  frozen  foods 
within  the  confines  of  the  City  of  Chicago. 

The  complaint  alleges  that  plaintiff,  Chilli-O  Sales, 
Inc.,  a  corporation,  ia  engaged  in  the  manufacture  and  sale  of 
certain  types  of  frozen  foods  in  Ghicagoj  that  it  sells  and  vends 
its  products  through  the  medium  of  " so-called  franchise  owners 
and  dealers'*!  and  that  on  December  6,  1957,  it  entered  into  an 
agreement  (made  a  part  of  the  complaint)  with  Julius  Lockman, 
defendant,  whereby  Lockman  became  the  owner  of  a  franchise 
covering  a  specified  portion  of  the  south  side  of  Chicago  and 
known  as  Route  No.  39, which  included  a  number  of  accounts  pur- 
chasing plaintiff's  products  and  a  195^+  Chevrolet  truck. 

The  agreement  further  provided? 

•"Upon  the  termination  of  this  Agreement,  whether  by 
the  terms  hereof,  by  its  cancellation,  or  in  any 
other  manner  whatsoever,  the  Dealer  does  hereby  covenant 
in  consideration  of  the  granting  of  this  franchise  to 
him  and  for  other  good  and  valuable  consideration,  the 
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recelpt  of  which  is  hereby  acknowledged,  that  he  will 
not,  directly  or  indirectly,  for  a  period  of  three  (3) 
years  thereafter  engage  as  principal »  proprietor, 
partner,  servant,  agent,  broker,  or  hold  stock  in  any 
corporation  in  any  business  or  vocation  similar  or 
analogous  to  that  of  the  Manufacturer  at  any  point  within 
the  confines  of  the  Gity  of  Chicago,  whether  by  solicit- 
ing accounts  within  said  territory  or  selling  any  and  all 
merchandise  similar  to  the  kind  sold  by  the  Manufacturer," 

It  is  further  alleged  that  on  June  6,  1958,  the 
parties  terminated  the  agreement  and  adjusted  accounts;  that 
since  June  6,  1958,  defendant  is  engaged  in  the  vending  and 
sale  of  frozen  foods  "substantially  identical  with  and  competitive 
with  the  products  of  plaintiff" j  and  that  defendant  is  soliciting 
and  directing  plaintiff's  customers  to  use  products  manufactured 
by  others  and  is  depriving  plaintiff  of  large  profits  and  causing 
damages,  the  exact  amount  of  which  cannot  be  ascertained.   The 
agreement  does  not  contain  a  fixed  termsnelther  does  it  specify 
the  quantities  which  plaintiff  shall  sell  or  which  defendant 
shall  buy. 

On  July  2,  1958,  the  temporary  injunction  order  was 
entered.   On  July  ?,  1958s  defendant  filed  a  motion  to  strike 
and  dismiss  the  complaint,  and  on  July  8  he  filed  a  motion  to 
dissolve  the  temporary  injunction.   On  July  24,  1958,  the  court 
denied  the  motion  to  dissolve,  and  it  is  from  that  order  the 
appeal  is  taken. 

The  motion  to  dissolve  alleges  the  complaint  does  not 
state  a  cause  of  action,  that  the  agreement  is  unilateral  and 
lacking  in  mutuality,  and  the  area  restricted  by  the  agreement 
is  greater  than  necessary. 
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The  principal  question  is  whether  the  complaint  presents 
facts  and  circumstances  which  lead  to  a  belief  that  probably 
the  plaintiff  will  be  entitled  to  relief  CLee  v,  Hansberry,  291 
111.  App.  517,  521  (1937)) J  and  whether  the  temporary  injunction 
was  probably  necessary  to  preserve  matters  in  status  quo  until 
the  court  has  had  an  opportunity  to  consider  the  cause  on  its 
merits,   0°Brien  v.  Matualj,  Ik   Ill„  App.  2d  173»  186  (1957). 

The  granting  or  refusing  of  a  temporary  injunction 
rests  largely  in  the  discretion  of  the  chancellor,  and  th@ 
applicant  is  not  required  to  make  out  a  case  which  will  entitl® 
him  J  at  all  events  j,  to  relief  at  the  hearing.   It  is  enough  if 
he  can  show  that  he  raises  a  fair  question  as  to  the  existence 
of  th©  right  which  he  claims  and  can  satisfy  the  court  that 
matters  should  be  preserved  in  their  present  state  until  such 
questions  can  be  disposed  of.  Nestor  Johnson  Mfg.  Go.  v, 
Soldblatt.  371  111.  570,  5?^  (1939). 

Defendant's  principal  contention  is  that  an  agreement 
which  lacks  mutuality  is  invalid  and  unenforceable.   The  complaint 
shows  the  agreement  was  in  force  and  effect  for  seven  months. 
Want  of  mutuality  is  no  defense  where  the  contract  has  been  fully 
performed.   (Elmore  Real  Estate  Improvement  Co.  v.  Olson,  332 
111.  App.  ^75,  479  (19^7).}  Restrictive  covenants  similar  In 
nature  to  the  Instant  one.  If  not  injurious  to  the  public  interest 
and  r easonably  limited  in  time  and  space,  are  valid  and  may  be 
considered  in  equity.   ISmlthereen  Go.   v.  Renfroe.  325  111.  App. 
229,  237,  238  (1945). )   If  it  be  regarded  that  the  Instant  agree- 
ment is  indefinite  as  to  duration  and  quantities,  still  it  is  an 


dis- 
established principle  ©f  law  that  an  agreement,  too  indefinite 
and  vague  for  enforsement  at  its  Inception,  may  be  made  definite 
by  performance.   (Smithereen  ease,  page  Z^■^■„} 

Defendant  also  argues  that  a  restrictive  covenant 
which  is  oppressive;,  Imposes  undue  hardship  or  is  greater  than 
reasonably  necessary  to  protect  plaintiff's  businessj,  is  invalid 
and  unenforceableo  We  do  not  believe  this  argument  is  applicable 
on  a  motion  to  dissolve  a  temporary  injunction.  What  is  reasonable 
is  to  be  determined  from  the  facts,  upon  issue  properly  made. 
This  also  applies  to  defendant's  contention  that  the  termination 
agreement  is  to  be  construed  as  a  rescission  which  completely 
extinguished  the  contract,  including  the  restrictive  covenant 
relied  on — it  is  a  question  of  fact  depending  on  what  was  said 
and  done  when  the  termination  agreement  was  made. 

We  believe  the  complaint  and  agreement  warranted  the 
use  of  the  discretionary  powers  of  the  chancellor  and  presented 
facts  and  circumstances  sufficient  to  Justify  a  belief  that  probably 
the  plaintiff  will  be  entitled  to  relief  and  that  the  temporary 
Injunction  was  probably  necessary  to  preserve  matters  in  status 
quo  until  the  court  has  had  an  opportunity  to  consider  the 
cause  on  its  merits.  We  find  no  abuse  of  the  chancellor's  dis- 
cretion. 

Therefore,  the  order  of  the  chancellor,  denying  th* 
motion  to  dissolve  the  temporary  injunction,  is  affirmed. 

ORDER  AFFIRMED. 
LEWE,  P,J.,  AND  KILEYs  J.,  CONCUR. 
ABSTRACT  ONLY, 
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IN  THB 
APPELLEE  COURT   OF  ILLINOIS 


1st  DIVISION 


1 


NOV  2  01958      SECOND  DISTRICT    (First    Division) 

0CT03SR  TERM,    A.D.   195^ 


HOW.mD  SPIGSR, 


vs. 


GKETRUDS  SPICSR, 


Appellee, 


Appellant .   ) 


^p«al  from  the 


Circuit  Court  of 


McHonry  County, 


SPIVST— P.  J. 


Howard  3.   Spicer  filed  his  cosiplaint  for  divorce,   alleg- 
ing thcit  Gertrude  Spicer,    his  wife,  was  guilty  of  willful  desertion 
so  us  to  entitle  him  to  a  d<dcr<iJe  for  divorce.     The  cause  was  called 
for  trial  before  the  court  without  a  jury  on  plaintiff's  complaint 
and  defendant's   ansv/er  denying  all  the  materi^  allegations. 

The  plaintiff  and  his  former  landlady  testified  in  his 
behalf  and  the  defendant  only,   appeared  in  her  behalf.      At  the 
conclueion  of  the  hearing,   the  court  found  the  issues  for  the 
plaintiff  and  awarded  him  a  decree  of  divorce  based  upon  the  de- 
sertion of  the  defendant. 
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The  defendant  porfscted  her  appeal  from  the  decree  of 
divorce^  and  tha  plaintiff  has  not   chosen  to  appear  in  this  court. 
In  her  appeal,   the  defendant   contends  that  the  decree  is  against 

public  policy,  that  the  plaintiff  was  in  facS;   the  desertar,    and 
that  the  plaintiff  was  not   an  innocent  party  and  so,   not  entitled 
to  a  divorce* 

Briefly  reviewing  the  evidence  for  the  plaintiff,   it 
appears  that  the  parties  residsd  in  Crystal   Lake,   Illinois;   that 
on  Jun-3   ?U,   1955,  the  plaintiff  took  a  sleeping  rooiu  in  a  local 
hotel  because  ho  was  unable  to  sleep  at  hcHae  due  to  late  hoixrs 
kept  by  his  vd.fe  and  hor  visitors;   that  he  kept  many  of  her  per~ 
sonal  belongings  at  the  marital  domicile  and  returned  hoise  each 
day;   that  in   July,   1955,   v/hile  confined  in  the  county  jail  on  a 

non-support  charge,  the  defendant  arid  her  children  moved  to 
Chicago  where   she  enrolled  the  children  in  school;    and  that  de- 

fvjndant  refused  to  return  to  the  marital  doEiicile  even  thou/?;h 
requested  to  do  so.      Plaintiff  testified  that  he  had  treated  his 

wife  kindly  and  affectionately,   did  not  beat   her  up,    sup;  orted 
her,   and  /.'ave  her  no  reason  for  leaving  him. 

Plaintiff's  landlady  stated  that  the  defendant  left  the 
raarital  domicile  v;hile  the  plaintiff  v^as  confined  in  the   county 
jail  and  that  whan  the  plaintiff  was  released  from  jail  in  the 
middle  of  August,    1955,   his  rent  was  in  arrears  about  two  weeks. 

Defendant  admitted  that  she  moved  from  the  marital 
domicile  on   July  2o,   if 5 5,    and  returned  in  August  for  the  re- 
mainder of  her  personal  belongings,   that   she  and  the  children 
moved  to  Chicago  where  she  «inrolled  them  in  school.      iJhe  stated 
in  justification  of  her  actions,   that  pi  intiff  had  oi  occasions 
struck  her;   that  he  told  her  not  to  come  back;   that  he  was  not 
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going  to  pay  any  more  rent  on  the  house;  that  he  failed  to  support 
her  after  June  20,  1955 J  and  that  another  woman  was  involved. 

Dafendant  urges  that  public  policy  of  Illinois  favors 
inaint fining  the  family  relation,  and  that  the  chancellor  should 
not  have  awarded  the  decres  of  divorce.  Public  policy  does 
favor  the  maintenance  of  the  marital  relationship,  but  at  the 
saae  time,  there  is  placed  upon  the  parties  to  the  marital  con- 
tract, the  obligation  to  liv®  together  as  husband  and  wife,  when 
either  of  the  parties  to  the  contract  fail  in  this  respect  vdthout 
justification,  for  a  period  of  on©  year,  then,  and  in  that  instance, 
th^  legislature  has  determined  that  ths  raarital  rtslationship  should 
be  dissolved.   In  this  case,  the  chancellor  has  found  that  the 
defendant  failed  in  h«jr  obligation  to  live  with  her  husband. 

There  is  no  conflict  in  the  evidencs  that  the  defendant 
together  with  her  children  left  the  marital  domicil©  on  ^hily  2^, 
1955,  more  than  one  year  before  the  filing  of  plaintiff's  coraplaint 
on  January  S,   1957|  and  did  not  thereafter  return.  Her  uncorrob- 
orated evidence  for  justifying  her  actions  is  denied  or  explained. 

From  the  evidence,  defendant  contends  that  the  decree 
must  be  reversed,  'i'he  fallacy  of  this  argument  is  that  the  matter 
was  heard  and  determined  by  the  ''hancellor  who  was  in  a  superior 
position  to  weigh  the  testimony.  We  cannot  say  that  the  decree    \ 
is  against  the  manifest  weight  of  the  evidence.  The  weight  of 
the  evidence  and  the  credibility  of  the  witnesses  is  for  the 
trier  of  the  fact.  In  LaSalle  National  Bg^nk  v.  County  of  Cook. 
12  111.  2d,  40,  the  court  said,  "The  triers  of  fact  are  in  a 
superior  position  to  that  of  the  reviewing  court  in  such  a  sit- 
uation. When  testimony  is  contradictory  in  a  trial  without  a 
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jury,   the  weight  to  be  accordad  tsstiiaony  is  a  matter  to  be 
detormindd  by  the  trial   court  and  its  findings  ^■d.ll  not  be 
disturbed  unless  manifestly  against  the  weight  of  the  evidence." 
The  decrse  of  the  trial  court  is  affirmed. 

Da era e  Affirmed. 


Dove — J.    concurs 
McNeal — J.    concurs 
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THE  BELIEVERS  OF  ISLAM,  INC.,  a 
corporation  not  for  profit,  and 
ELIJAH  MOHAMMED, 

Plaintiffs  -  Appellees, 

V, 

THE  CITY  OF  CHICAGO,  a  municipal 
corporation. 


) 
Defendant  ■*  Appellant.    ) 


B 


}       APPEAL  FROM 


)  CIRCUIT  COURT, 

} 


COOK   COUNTY. 


19I.iW480^ 


MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  filed  a  complaint  for  declaratory  Judgment 
involving  a  zoning  ordinance  of  defendant  City.   Defendant's 
motion  to  strike  and  dismiss  the  complaint  was  denied.   It 
elected  to  stand  on  its  motion  whereupon  the  trial  court  entered 
Judgment  in  favor  of  plaintiff.  Defendant  appeals. 

The  complaint  alleges  in  substance  as  follows s   that 
the  Believers  of  Islam  Inc.,  a  religious  corporation,  acquired 
the  premises  adjacent  to  each  other  known  as  5333  and  53^5  Bouth 
Greenwood  Avenue  in  the  City  of  Chicago,  Illinois.   Prior  to  its 
acquisition  by  plaintiff  corporation  the  building  at  53^5  South 
Greenwood  Avenue  was  used  as  a  synagogue  and  the  other  building 
as  a  religious  school  and  community  center.   The  synagogue  had 
inscribed  across  the  entire  front  of  the  building  two  six  point 
stars  and  its  name.   The  school  and  community  center  building 
had  large  letters  cut  in  stone  bearing  the  name  of  the  institution. 
After  acquiring  the  premises  plaintiffs  obliterated  the  names  on 
both  buildings  and  placed  its  signs  in  the  same  space,  totaling 
an  area  of  25  square  feet  each. 
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The  zoning  ordinance  provides  that  a  sign  on  a  church 
or  school  building  shall  not  exceed  12  square  feet  in  area. 

The  complaint  further  alleges  that  when  defendant  con- 
strued the  zoning  ordinance  so  as  to  prevent  plaintiff  corpora- 
tion from  free  enjoyment  of  its  property  and  the  right  to  maintain 
signs  aforesaid,  said  plaintiff  sought  relief  by  applying 
through  Elijah  Mohammed  on  June  5,  1956,  for  a  variation  of  the 
zoning  board  of  appeals  in  calendar  number  4^7-56-Z,  and  that 
the  board  of  appeals  denied  relief  to  plaintiffs. 

The  pertinent  part  of  the  answer  avers  that  it  appears 
on  the  face  of  the  cogiplaint  that  plaintiff  applied  for  variation 
before  the  zoning  board  of  appeals  of  the  City  of  Chicago  on 
June  5,  1956,  in  cause  numbered  447-56-Zj  that  upon  evidence 
being  taken  and  a  full  hearing  had  on  the  merits  said  zoning 
board  of  appeals  denied  plaintiff's  application  for  a  variation? 
that  plaintiff  has  failed  to  exhaust  its  adminletratlve  remedies 
as  set  forth  in  chapter  2^  §  73-3cL  and  73-6.01  and  chapter  110 
5  26^65  of  the  IlllnolB  Revised  Statutes,  and  that  it  can  not 
seek  to  invoke  the  aid  of  this  court  at  this  time  in  aid  of  a 
declaratory  Judgment,, 

Defendant's  sole  contention  is  that  plaintiffs  must 
exhaust  their  administrative  remedies  before  seeking  a  declaratory 
Judgment.   The  City  says  this  was  a  final  administrative  decision 
and  was  Judicially  reviewable  under  the  Administrative  Review 
Act.  We  agree.   Section  73-6.01  of  the  Cities  and  Villages  Act, 
111.  Rev.  Stat.  1957,  ch.  2i^  §  73-6.01,  provides  that 5   "All 
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final  admlnlstratlv©  daeislona  of  the  board  of  appeals  under  this 

Article  shall  be  subject  t©  Judicial  review  pursuant  to  the 

provisions  of  the  'Administrative  Review  Act'c"   Thus  when  the 

plaintiff's  petition  for  a  variation  was  denied  the  desision  of 

the  board  of  appeals  was  subject  to  review  and  unless  review  was 

sought  within  the  time  and  manner  provided,  the  parties  to  the 

proceeding  before  the  administrative  agency  are  barred.   111. 

Rev.  Stat.  1957,  ch.  110  §  265. 

In  Sheridan  Shores  Inc.  v.  City  of  Chicago ^  13  111, 

Appo2d  377,  the  court  said  at  page  384s 

In  the  Instant  case  we  have  directly  Involved, 
the  question  whether  defendant  was  Justified  in  denying 
plaintiffs'  application  for  a  permit,  as  alleged  in  the 
complaint  and  answer,  and  whether  the  Zoning  Appeal  Board, 
to  whom  plaintiffs  appealed,  was  Justified  in  deciding 
in  effect  that  plaintiffs'  conduct  of  their  business  was 
in  violation  of  the  Zoning  Ordinance,  and  that  they  were 
not  entitled  to  any  variation.   Th©  Zoning  Appeal  Board 
having  so  decided,  the  Administrative  R@vlew  Act 
specifically  applies  to  a  review  of  its  decision  and  makes 
ample  provision  for  appeal  to  the  courts  in  such  review. 

See  Bank  of  Lyons  v.  County  of  Cook,  13  111. 2d  ^93  and  Bright  v. 

City  of  Evans ton,  10  111. 2d  178.   Plaintiff  has  placed  great 

reliance  on  Stemwedel  v.  Village  of  Kenilworth.  I53  N.E.2d  79 

and  First  Nat.  Bk.  &   Tr.  So.  v.  County  of  Cook,  No.  3^75^. 

The  Stemwedel  case  was  a  suit  by  a  residence  owner  to  enjoin 

the  Village  from  enforcing  a  zoning  ordinance  prescribing  a 

minimum  rear  yard  depth  of  25  feet.  The  court  said  at  page  81 

that? 

It  is  undisputed  that  the  plaintiff  sought  to  appropriate 
relief  both  before  the  board  of  appeals  and  from  th© 
village  authorities.   Having  applied  in  the  first  instance 
for  administrative  relief  he  is  entitled  to  maintain  the 
present  suit.   See  Bright  v.  City  of  Evanston,  10  111. 2d 
178,  186,  139  N.E.2d  270.   And  since  it  is  an  original 


actlon  for  Independent  reliefs  rather  than  a  proceeding 
to  review  the  denial  of  a  variation,  the  provisions  of 
section  2  of  the  AdjElnistrative  Review  Acts  111,  Rev, 
Stato  1957,   @«  110,  §265,  making  a  proceeding  there- 
under the  exclusive  method  of  """review"',  do  not  constitute 
a  bar. 

In  First  Nat.  Bk,&  Tr.  Go.  w    County  of  Cookg  the  land  in 
controversy  was  in  an  unincorporated  area.   The  county  zoning 
act  provides  that  determination  by  the  board  of  appeals  on 
applications  for  variations  are  not  final  but  may  be  reviewed, 
changed  or  referred  back  for  additional  hearing  by  county 
authorities.   111.  Rev.  Stat.  1957,  ch.  Jk,    §  l52kol.   There- 
fore the  statute  can  have  no  application  to  land  not  within 
any  municipality. 

In  short  the  power  of  the  board  of  appeals  to  grant 
or  deny  a  variation  is  a  final  reviewable  order  subject  to  review 
under  the  Administrative  Review  Ac$,  Hence  it  follows  that  the 
board  of  appeals  having  denied  the  petition  for  variation,  plain- 
tiff's remedy  was  an  action  for  administrative  review. 

Since  this  is  the  exclusive  remedy  for  judicial  review, 
we  are  impelled  to  hold  that  the  suit  for  declaratory  Judgment 
will  not  lie.   For  the  reasons  given  the  judgment  is  reversed, 

REVERSED. 

MURPHY  AND  KILEY,  JJ, jGONCUR. 
ABSTRACT  ONLY, 
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HELEN  WALTER, 

Plaintiff  -  Appellee, 

ILLINOIS  CENTRAL  RAILROAD  COMPANY, 
a  corporation. 

Defendant  -  Appellant, 


APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUNTY. 
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MR,  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action.   Judgment  was  entered 
on  a  verdict  for  plaintiff  for  $15,000.   Defendant's  post  trial 
motions  were  overruled.   Defendant  appeals. 

On  the  morning  of  November  26,  195^,  plaintiff  boarded 
one  of  defendant' s  local  suburban  trains  at  the  79th  Street  South 
Shore  Station  in  the  city  of  Ohicago.   After  plaintiff  realized 
she  was  on  a  local  train,  she  had  a  conversation  with  the  con- 
ductor who  informed  her  that  a  special  train  immediately  behind 
the  local  would  arrive  at  her  destination  about  five  minutes 
earlier  than  the  local.   As  the  train  reached  71st  Street  about 
7:15  A.M.,  plaintiff  prepared  to  alight  and  transfer  to  the 
special  train.   As  she  alighted  she  fell  and  injured  herself. 

The  71st  Street  South  Shore  Station  platform  is  about 
15  feet  wide  and  J^OO  feet  long,  made  of  wood  and  covered  with 
a  canopy  which  extends  to  about  three  feet  from  the  edge  of  the 
platform.  There  was  no  sand  or  other  abrasive  on  the  platform 
on  the  morning  of  the  mishap.  The  platform  and  its  maintenance 
were  under  defendajit's  control. 
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A  weather  report  showed;   "For  November  25,  195^,  from 
noon  to  midnight  ranging  from  a  high  of  kZ°   to  a  low  of  32°; 
Jtxs"   for  November  26,  195^,  from  a  high  of  31°  to  a  low  of  26° 
at  6  A.M."'  At  the  time  of  plaintiff's  injury  the  temperature 
was  28°,   Precipitation  reported  as  snow  from  5:15  A.M.  to  9:12 
A.M.  on  November  25,  195^J  rain  from  11:5^  A.M.  to  12:^^2  P.M. 
and  from  5! 02  P.M.  to  6  P.M.   It  had  not  rained  nor  snowed  since 
6  P.M.  the  night  before  the  mishap. 

Defendant  contends  that  there  was  "no  credible  evidence" 
in  the  record  to  establish  the  charge  of  negligence.   Defendant 
also  claims  that  plaintiff  failed  to  affirmatively  show  that 
she  was  in  the  exercise  of  due  care  for  her  own  safety  and  was 
therefore  guilty  of  contributory  negligence.   On  these  questions 
we  consider  only  the  evidence  favorable  to  plaintiff  with  the 
legal  inferences  drawn  most  strongly  in  plaintiff's  favor; 
disregard  contradictory  evidence  and  decide  whether  there  is 
any  evidence  to  prove  imprudence  on  defendant's  part,  Melford  v, 
Gaus  &  Brown  Const.  Co..  17  111.  App.2d  ^97;  Sagle  v.  City  of 
Chicago.  15  111.  App.2d  533;  Mahan  v.  Richardson.  2dk   111.  App. 

^93. 

Plaintiff  testified  that  she  was  wearing  two  inch  heels 
on  her  shoes  and  carrying  a  purse  and  a  package  at  the  time  of 
the  occurrence.   As  the  rear  door  opened  she  observed  an  accumula- 
tion of  ice  two  or  more  feet  wide  alfing  the  outside  edge  of  the 
platform,  varying  in  depth  from  one-eighth  to  one-quarter  of  an 
inch.  When  the  train  was  completely  stopped  she  took  a  "large" 
step  with  her  right  foot  in  order  to  step  over  the  I5  inch  opening 


-3- 

between  the  car  and  the  platform  and  the  accumulation  of  Ice,   As 

she  brought  her  left  foot  forward  her  right  foot  slipped,  causing 

her  right  leg  up  to  the  knee  to  become  wedged  between  the  car 

and  the  platform.  Witness  Orabarczyk,  also  a  passenger,  testified 

that  plaintiff  slipped  on  the  ice. 

We  think  this  evidence  is  enough  to  take  the  case  to 
the  Jury  and  supports  the  Jury's  conclusion  that  an  accumulation 
of  ice  caused  the  injury. 

Defendant  maintains  that  the  verdict  on  questions  of 
liability  and  damages  was  against  the  manifest  weight  of  the 
evidence.   The  record  shows  that  plaintiff  and  witness  Grabarczyk, 
also  a  passenger,  testified  that  plaintiff  slipped  on  an  accumula- 
tion of  Ice  on  the  platform.   Defendant's  witnesses  controverted 
this  by  claiming  there  was  frost  not  ice  on  the  platform.   This 
conflicting  testimony  presented  a  question  of  fact.  By  not  removing 
the  ice  or  placing  an  abrasive  on  it  defendant  created  a  dangerous 
condition.   In  finding  for  the  plaintiff  it  Is  clear  that  the  Jury 
considered  her  free  from  contributory  negligence  and  there  is 
ample  evidence  to  Justify  this  Inference.  Even  though  we  might 
not  reach  the  same  conclusion  as  the  Jury  dld»  the  verdict  can 
not  be  set  aside  unless  it  is  clearly  against  the  manifest  weight 
of  the  evidence  and  the  verdict  here  Is  not  subject  to  that 
criticism.   See  Schnelderman  v.  Interstate  Transit  Lines.  Inc, 

331  111.  App.  Ik3, 

Equally  without  merit  is  defendant's  contention  that  the 
damages  awarded  by  the  Jury  were  against  the  manifest  weight  of 
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the  evidence.  When  plaintiff  was  injured  she  was  kk   years  old 
and  enjoying  good  health.   3h©  was  a  telephone  operator  for  two 
years  proceeding  the  injury  and  was  earning  $60.  per  week.   That 
the  injuries  were  causally  connected  with  the  occurrence  was 
amply  proved.   The  evidence  showed  a  narrowing  of  the  fifth  and 
sixth  cervical  vertebrae^  and  that  the  posterior  neck  muscles 
were  soft  and  tender.   The  doctor  exsunlning  plaintiff  on  behalf 
of  defendant  about  two  years  after  the  occurrence  found  a  limita- 
tion of  motion  in  the  neck  and  head.   Although  there  was  some 
conflict  in  the  testimony  we  think  the  evidence  is  sufficient 
to  support  the  jury's  award. 

Defendant  also  complains  that  the  trial  court  erred 
in  admitting  "speculative'*  medical  testimony  and  certain  rebuttal 
testimony.   Defendant  says  that  these  errors  permitted  the  jury 
to  consider  improper  elements  in  assessing  damages  and  that  the 
verdict  is  therefore  excessive.  We  do  not  agree.   The  medical 
testimony  related  to  the  extent  of  future  care  required  by 
plaintiff  and  the  permanency  of  her  injuries.  Physicians  are 
permitted  to  testify  as  to  whether  a  permanent  injury  has  been 
sustained.   Goad  v.  arlssom,  324  111.  App.  123 •  see  also  Dinger 
V.  Rudow.  13  111.  App. 2d  4^4-4.  Perhaps  the  testimony  as  to  future 
care  was  in  some  respeets  speculative  since  "It  might  or  might 
not"  be  needed.  However,  we  do  not  think  that  this  was  erroneously 
prejudicial. 

The  rebuttal  testimony  offered  by  plaintiff  purported 
to  impeach  a  non-party  witness  and  establish  that  she  was  in 
plaintiff's  employ  after  she  had  testified  that  she  was  not  paid. 
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Even  If  this  was  error,  which  we  do  not  decide,  it  would  not 
be  substantial  enough  to  warrant  a  reversal  as  the  amount 
involved  is  negligible. 

It  is  a  well  settled  rule  that  a  record  need  not  be 
free  from  error  and  a  Judgment  will  not  be  upset  unless  the 
alleged  errors  are  prejudicial  to  the  complaining  party.  Hulke 
V.  International  Mfg.  Co. ,  1^  111.  App,2d  5.   The  record  of  this 
case  does  not  Justify  any  inference  that  prejudicial  error  was 
committed  and  defendant  has  not  shown  that  the  result  below 
would  have  been  any  different  if  the  evidence  complained  of  was 
excluded.   In  our  opinion  defendant's  contentions  on  the  damages 
question  are  without  merit. 

Defendant  contends  that  the  trial  court  erred  in  not 
permitting  cross-examination  of  plaintiff  on  certain  Inconsls- 
tancles  between  her  petition  to  advance  her  case  on  the  trial 
calendar  and  her  direct  testimony.   The  scope  and  extent  of 
cross-examination  is  a  subject  within  the  trial  court's  dis- 
cretion, and  unless  that  discretion  is  clearly  abused  with  pre- 
judice to  defendant,  a  court  of  review  will  not  interfere  with 
the  trial  court's  ruling.  People  v.  Halteman,  10  111, 2d  74| 
People  V.  Prove.  ^09  111.  63;  Green  v.  Keenan,  10  111.  App.2d 
53.   See  also  37  I.  L.  P.,  Witnesses  §  112-13.   Since  plaintiff 
admitted  signing  and  swearing  to  the  petition  after  it  was  read 
to  the  Jury,  defendant  could  not  make  further  inquiry  as  to  its 
contents  as  the  language  in  the  document  speaks  for  itself  and 
further  proof  thereof  is  unnecessary  and  Improper.   Gerrard  v. 
Porch eddu.  2^+3  111.  App.  562.   In  any  event,  defendant  has  not 
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shown  that  the  trial  court  abused  its  discretion  to  defendant's 

prejudice. 

Defendant  urges  that  the  trial  court  erred  In  giving 
plaintiff's  Instruction  P-1  and  refusing  defendant's  instruction 
D-20.   The  main  objection  to  plaintiff's  Instruction  Is  that  it 
embodies  most  of  the  complaint  and  answer.   Although  "complaint" 
Instructions  are  not  favored,  they  are  seldom  a  ground  for 
reversal.   See  Schnelderman  v.  Interstate  Transit  Lines,  Inc., 
i»-01  111.  172;  Pinkerton  v.  Oak  Park  Nat.  Bank,  16  111.  App.2d 
91;  Peterie  v.  Thompson^  10  111.  App.2d  100,   Though  not  in  the 
best  form  instruction  P-1  Is  not  subject  to  the  criticism  found 
^^   Signa  V.  Alluri.  351  111.  App.  11.   The  instruction  here  is 
mu:ch  shorter  and  is  not  so  unfair  to  defendant  as  to  require  a 
reversal. 

Finally,  defendant  insists  that  refusal  of  Its  tendered 

"accident  without  fault"  instruction  Cl>-20)  was  reversible  error. 

We  do  not  agree.   Defendant's  answer  denies  negligence  on  its 

part  and  avers  plaintiff's  contributory  negligence.   As  was  said 

^n  Smith  V.  Johnson.  2  111.  App. 2d  315  at  Page  320s 

The  giving  of  this  instruction  should  be  discouraged. 
It  is  only  when  there  is  evidence  tending  to  show  that 
plaintiff  was  injured  through  accident  alone,  not 
coupled  with  negligence,  that  the  giving  of  such  in- 
struction is  permissible. 

"This  Instruction  is  also  objectionable  as  the  question  of  pure 

accident  comes  merely  from  suggestion  and  not  from  the  evidence." 

Crutchfleld  v.  Meyer,  klk   111.  210,  213.   See  also  Hawbaker  v. 

Danner.  226  F.2d  8^3. 


1 

^ 
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Conslderlng  all  of  the  Instructions  we  think  the  law 

of  the  case  was  fairly  presented  to  the  Jury.   As  set  out  In 

Duffy  V,  Cortesl.  2  111. 2d  511,  and  reiterated  in  Plnkerton  v. 

Oak  Park  Nat.  Bank,  16  111.  App.  91  at  page  108,  the  modern  trend? 

.  .  ,  reveals  a  reluctance  to  reverse  cases  on  the  ground 
of  technical  errors  in  instructional  .  .  .  instructions 
will  be  considered  as  a  whole,  and  where  the  Jury  has  not 
been  misled,  and  the  complaining  party's  rights  have  not 
been  prejudiced  by  minor  irregularities,  such  errors  will 
not  be  deemed  grounds  for  reversal. 

For  the  reasons  given  the  Judgment  is  affirmed. 

AFFIRMED. 

MURPHY  AND  KILEY,   JJ. ,    CONCUR, 
ABSTRACT  ONLY. 
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INVESTORS  COMMERCIAL  CORPORATION, 
Plaintiff  -  Appellee, 

V. 

THOMAS  SUMLIN, 

Defendant  -  Appellant. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO, 

Ja_  ^       _B_  O  XA  *   ^^  V^"'  ^i,^; 
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MRo  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  from  an  order  confirming  an  original 
Judgment  of  $?82„25  confessed  on  a  note.   The  original  Judgment 
was  set  aside  on  defendant's  motion  and  he  was  permitted  to  file 
a  defense  of  forgery.   Testimony  was  given  under  the  defense  and 
the  trial  court  confirmed  the  original  Judgment. 

The  note  for  $660.00  was  made  July  23»  1956,  to  the 
plaintiff's  order.   It  was  payable  in  twelve  monthly  installments 
of  $55.00  with  interest.  And  it  bears  a  handwritten  signature 
of  Thomas  Sumlln. 

The  sworn  petition  to  set  aside  the  judgment  stated 
that  defendant  had  examined  the  signature  on  the  note»  that  It 
was  not  his;  that  he  had  not  authorized  anyone  to  sign  the  note 
for  him»  that  he  did  not  know  who  signed  It;  that  the  signature 
was  a  forgeryj  that  he  had  no  dealing  with  plaintiff  when  the 
note  was  made;  and  had  no  knowledge  of  the  making  of  the  note,  and 
received  no  money  or  other  consideration  for  the  note. 

After  the  Judgment  was  confirmed,  defendant  filed 
another  sworn  petition  to  vacate  on  the  grounds  that  the  making 
of  the  note  was  a  fraud  by  an  employee  of  plaintiff  without 
defendant's  knowledg®;  that  the^^note  transaction  Involved  "certain 
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artlcles  allegedly  delivered  t©  E&B  Boosters  Club"  about  which 
defendant  knew  nothing  and  with  which  he  had  nothing  to  doj  and 
that  the  court  had  put  on  defendant  the  burden  of  proof  and  had 
entered  Judgment  though  no  rebuttal  proof  was  made  by  plaintiff. 

The  evidence  tended  to  show  that  the  note  was  filled 
out  by  a  salesman  for  the  National  Beverage  Control  System,  in 
payment  for  "whiskey  pourers*'  and  that  the  purchase  was  for  the 
Boosters,  whose  president  then  was  the  defendant.   Defendant 
denied  being  president  of  the  Boosters  at  the  time  but  hia 
witness,  operating  manager  of  the  Boosters,  testified  that 
defendant  was  president^  and  a  letter  in  evidence  from  the 
Secretary  of  State  to  plaintiff  discloses  this  facto   There  was 
testimony  by  that  witness  that  defendant  was  not  present  when 
the  note  was  signed,  did  not  sign  it,  and  had  nothing  to  do  with 
the  ™ affair**.   He  also  said  he  did  not  sign  the  note  and  that, 
although  no  one  was  present  when  the  note  was  signed  except  he 
and  the  salesman,  he  did  not  know  who  signed  the  note.  He  later 
said  the  salesman  signed  it.   But  defendant' a   attorney  stated  to 
the  court  that  the  witness  did  not  know  who  signed  the  note. 
This  witness  also  said  that  defendant  knew  nothing  about  the  note 
even  though  the  witness,  as  manager,  had  made  a  payment  under  the 
contract  of  purchase  in  connection  with  which  the  note  was  given. 

The  vital  question  for  the  court  was  whether  defendant's 
signature  on  the  note  was  a  forgery.   Defendant  had  the  burden  of 
proof  on  the  issue,  Belmont-Gentral  Exchange.  Inc.  v.  Jacobs, 
322  111.  App.  523;  Kaddatz  v.  Stevens,  350  HI.  App.  260,   No 
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presumptlon  from  failure  of  plaintiff  to  produce  witnesses  on  the 
issue  arises  in  favor  of  defendant.   The  defendant  was  in  better 
position  to  prove  forgerjo 

The  court  found  that  the  signature  was  not  a  forgery. 
This  finding  was  based  on  samples  of  defendant's  handwriting, of 
his  witness'  handwriting,  both  made  at  the  trial,  and  by  a 
comparison  of  the  salesman's  handwriting,  which  filled  out  the 
note,  with  the  handwritten  signature.   The  comparison  of  the  note 
with  the  samples  was  valid.   111.  Rev,  Stat.,  1955»  ©Jiap.  5I,  sec, 
50 ;  First  O-aleaburg  Bank  &  Trust  Go.  y.  Federal  Reserve  Bank,  295 
111.  App,  321^,    537.  We  think  the  court's  finding  was  based  on  a 
fair  appraisal  of  the  oral  and  written  testimony.   It  is  not 
against  the  manifest  weight  of  the  evldenee. 

Several  points  are  argued  by  defendant  on  the  assumption 
that  the  note  was  not  signed  by  defendant.   In  view  of  our  approval 
of  the  court's  finding  that  he  did  sign,  those  points  need  no 
discussion. 

The  note  was  prima  facie  "for  a  valuable  consideration, 
and  every  person  whose  signature  appears  thereon"  became  a  holder 
"for  value,*'  111.  Rev.  Stat.,  1955.  ©i^ap-  98,  sec.  ^■k.      The  burden 
of  proving  want  of  consideration  was  therefore  on  defendant, 
American  National  Bank  v.  Vfoolard,  3^2  111.  l^^-S. 

In  his  brief  defendant  states  that  there  was  no  con- 
sideration given  hi;n  for  the  note.  This  was  one  of  the  defenses 
set  forth  in  the  complaint.   Defendant  does  not  supply  arguments 
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in  support  of  the  statement  and  does  not  dispute  th©  argxament 
that  there  is  "not  one  iota  of  evidence"  on  the  subject.  We 
must  conclude,  therefore,  that  if  that  proof  were  an  effective 
defense,  it  was  not  made. 

For  the  reasons  given  we  are  of  the  opinion  that  the 
Judgment  should  be,  and  it  is  hereby,  affirmed. 

AFFIRMED. 
LEWE,  P,J.  AND  MURPHY,  J„  CONCUR, 
ABSTRACT  ONLY. 


^^ 


r 


f\ 


47465 

NORMLYN,    INC., 

v« 

JAMES  MANLEY, 


Appellee, 


APPEAL  FROM  THE 


MUNICIPAL  COURT 


OF  GHIOA&O. 


Appellant. 


2^ 


19  1.^482 


■X 


MRo  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  for  possesBlon  In  a 
non-jury  forcible  detainer  action. 

The  premises  were  leased  to  defendant  for  a  cocktail 
lounge  for  a  period  of  five  years,  commencing  April  1,  195^*     A 
rider  to  the  lease  added  a  number  of  paragraphia,  including  No,  25 » 
which  provides  that  the  lessee  "shall  not  be  absent  from  th© 
demised  premises  for  more  than  thirty  (30}  days  in  any  year  commenc- 
ing April  1  during  the  term  of  this  lease.  **   It  was  admitted  at 
the  trial  that  in  1957  defendant  was  absent  from  the  premises  a 
total  of  sixty-seven  days,  including  a  forty-five  day  trip  to 
Europe,  \ 

Defendant  sought  to  prove  that  prior  to  execution  of 
the  lease,  he  and  plaintiff's  agent  orally  agreed  that  if  he 
increased  the  dram  shop  insurance,  he  could  disregard  the  restric- 
tive provisions  of  paragraph  25,   He  testified  that  he  refused 
three  times  to  sign  the  lease  and  further  salds   "I  read  it  before 
I  signed  it.   I  had  previously  refused  to  sign  it  on  other  occasions 
but,  nevertheless,  I  did  sign  it.   I  signed  it  contending  that  it 
did  not  correctly  state  my  agreement  with  Mrs.  Stejie,  I  never 
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asked  Mrs,  Stone  "^o  write  a  n@w  lease.   I  asked  Mrs,  Stone  t© 
strike  paragraph  25  in  my  eopy  of  the  lease  at  the  time  of  the 
signing  of  the  lease,   I  asked  her  physically  to  strike  it."" 
All  of  this  occurred  before  Its  execution. 

The  court  sustained  a  motion  to  strike  this  testimony, 
finding  that  it  was  inadmissible  because  of  the  Parol  Evidence 
Rule,   Defendant  contends  this  was  reversible  error. 

The  Parol  Evidence  Rule,  generally  stated,  is  that 
parol  or  extrinsic  evidence  is  Inadmissible  to  vary,  alter  or 
contradict  a  written  Instruaentj,  where  the  Instrument  is  complete 
on  its  face,  unambiguous,  valid,  and  there  is  no  fraud  or  mistsike 
in  respect  to  the  instrument.   (Walter  v.  gohio  Petroleum  Co., 
kOZ   111.  33  (19^8),)   As  a  rule,  a  written  lease,  clear  and  un- 
eunbiguous  In  its  terms,  cannot  be  varied  or  contradicted,  by 
parol  or  extrinsic  evidence  of  the  intention  of  the  parties,  of 
their  prior  conversations  and  negotiations,  or  of  prior  or  con- 
temporaneous parol  agreements  that  are  inconsistent  with  the 
writing.   Hoefeld  v,  Ozello,  290  111.  l^i-?,  15^  (1919)?  Shenk  v. 
Gontlnental  Illinois  Nat.  Bk.  &  Tr.  Oo..  33^  HI.  App.  373,  380 
(19^8) •  18  I.L.P. ,  Evidence,  §§251,  257. 

Defendant  also  contends  that  parol  evidence  should 
have  been  received  to  explain  a  latent  ambiguity  in  paragraph  25, 
We  do  not  believe  the  authorities  cited  are  in  point.   The  court 
did  not  believe  that  paragraph  25  was  ambiguous,  and  we  agree. 
It  was  because  of  the  language  of  this  paragraph  that  defendant 
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refused  three  times  to  sign  the  lease — also,  he  urged  its 
removal,  but  signed  the  lease,  fully  aware  of  the  presence  of 
paragraph  25  and  its  portent. 

We  believe  the  court' a  ruling  was  correct,  and  that 
it  properly  rejected  defendant's  testimony  of  a  prior  oral 
understanding,  because  it  was  a  violation  of  the  Parol  Evidenee 
Rule. 

The  Judgment  is  affirmed, 

AFFIRMED. 

LEWE,  PoJe,  AND  KILEYs  J,»  CONCUR. 
ABSTRACT  ONLY, 
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Xd   THE 

AFPELLATE  oo';:^cr  OF  i:i,r?ox3 

PIRSi:  DIVISION 
OCTOBSH  TSm,   A.  i>,  Ij^ 


BERNZCS  KAFTAIH, 


nalntif  f •Appsll&nt , 


vs. 


OILIE  OV^aAARD  and  Z-EXUES  mn:m  COACH 


a 


.^«.  ^  c  »J 


Circuit  Court  of 


SuPage  Coiint^, 


McNEAL,  J.  - 

Plaintiff  Bernle^  Kaptiaia  broiight  tMs  action  to  recover  dansges 
for  personal  injuries  arising  out  of  an  accident  wiiieh  occun?@ci  In 
Villa  Park  at  about  5s 00  P.  H,,  Novaaber  9*  195^*  when  sixe  wes  riding 
&a   a  passenger  on  a  bus  operst&d  b^  Le^rti^n  Hotor  Coach  Cc&s^bjx^'.     The 
Ims  was  traveling  in  a  southtsrl;^  direction  on  Villa  Avmni^«  At  tki& 
Highland  Avenus  intersection  tlie  ^rXvev  stopped  tlia  bus  for  the  purpesa 
of  disQlaazs^Lng  paaaengsra.  ThQ  d^tendBiit .   Ollie  Ovax^gaard^  Mtxo  «ra» 
also  driving  a  aotor  vehiole  in  a  southerl;^  direction  &a  Villa  Av«»iue, 
stopp^  a  t&^  fest  bahind  Uie  bus,  Aftar  tha  passe»e«r*  atappad  off 
the  bus,  both  the  bus  and  Overgaard  started  \ip  again^  and,  while  there 
is  sooe  dispute  in  the  record  on  the  point,  all  of  the  oaoxurence 
witnaases  Kith  one  exception  testified  that  the  driver  of  the  bua  onde 
an  abrupt  aeccmd  stop  in  reaponse  to  the  bell  or  in  vea^paim»   to  a 
passenger's  re«;uest  to  get  off  the  bus.  Znaediatel>  upon  staking  this 
second  stc^,  the  bus  was  struck  In  the  rear  by  Overgaard's  vehicle. 
The  plaintiff^  who  was  seated  on  the  right-haj3d  side  of  the  bus  next 
to  the  window ;,  was  thrown  from  her  seat,  caught  herself  on  the  seat 
in  front  of  her,  and  than  fell  baek  into  iner  o«m  seat« 

Plaintiff  testified  that  following  ttas  aeeident  she  had 
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and  pain  Ua  her  beek  ami  ri^t  leg*  Siw  wui  IsMViitalisM  for  six 
and  Hfts  pXao^  In  a  oaat  which  aha  «fort  until  January  14^  193^%  Since 
then  she  Ima  worn  '@lther  a  r^Bsovsble  caat  or  &  surgical  supports  Th@ 

only  bills  of^Persd  into  evldeno«?  wcr@  »^Be  ^[:%ig  bllla  aaountlng  to 
approadLasitei^'  130,  eii4  a  pa^uXclmi  t^stiried  tisat  a  i^eaaonabl®  chaise 
Tor  tlw  oervloea  rendered  plaintiff  would  be  $J/B»  Plaintiff  waa  aa$?iin@ 
eppji'Oi'd.gjateiy  ^i>0  per  week  at  Uia  time  of  Um   accident.  She  did  not 
return  to  work  until  January  14^  mi^   thereafter  worked  imrt  tiae« 

^Ph©  bulk  of  th©  rsoord  iri  tills  oas©  deals  Mitii  t^ie  natxire  and  extent 
of  piaintiff 'e  InJ'orlea.  I'laintliT  testified  that  sh#  advlaed  Um  bus 
driver  that  she  had  bee©  injiii^ds  but  tlie  ari^er  testified  that  ii^  s^ceivad 
SK>  ««ssg>leint  froci  snyon«.  Several  ph^-aieia^iB  testified  on  behalf  of 
plaintiff  that  the  X-ra^ya  ij-Kaicafc-^cl  tiiat  plaintiff  had  sprain^  h©r  back> 
but  a  physician  testified  on  behiilf  of  tne  def@i:kdants  that  th©  X-raya 
ahcmed  no  pati-ioio^af ,  FXaintiff  tastified  that  sh^  xiad  he&n  in  only  one 
previous  accident  in  19 3^  wherein  ahs  etruek  tir*©  wi2iedshl.eld  of  a.  «ar  in 
whian  ah©  wa»  ildiag  and  apparently  irijured  i^er  faoe  and  the  'app<2r  portion 
of  her  bade.  However,  on  ci^^ss-aj^amination  it  i^bm  d«¥^oped  tlmt  sii©  nad 
be^i  in  a&¥cral  previous  £.acldsrnta.  Shs  »aa  also  asasdn^  at  aot^  length 
eoncoiitiing  an  incident  in  a  divorce  auit  «rh@reir4  thor^  u&q  teatiston^^ 
that  her  husband  had  dragged  har  dotm  aoms  steps. 

On   the  basis  of  the  foregoing  avidence  the  jur^r  found  Overgaard 
not  guilty  and  fomv^  tha  bus  cos^any  guilty  and  em»ffd&d  plaintiff  daoagea 
in  the  affiotmt  of  llOCO.  Plaintiff  iiaa  appealed  and  claiiss  that  tha 
verdict  in  favor  of  Overgaard  ima  contrary  to  the  saanifest  weight  of  th« 
•vidance.  She  further  clalnSi  with  respect  to  Louden  llotor  Coach  Cooy^any, 
that  th€!  trial  Judge  errod  in  hia  rulinga  on  tlie  evld^ice  and  the 
instructions^  and  that  tiie  verdict  la  inadequate. 

Kith  respect  to  the  defendant  Overgaard,  toe  weight  of  t^m   eYidsnea 
indicates  tliiat  he  stopped  behind  the  bus,  that  the  bus  and  he  started  up 
alowl/  and  that  he  struck  the  rear  of  the  bus  when  it  nwde  a  aecond 
abrupt  and  unexpected  atop.  Ixi  view  of  this  evidaaee  we  feel  that  the 
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4  In  finOing  tha,t  Ovex^ga&rd  ws»  tuot  guilty  of  aaar 
.:',_ce  mich  <MSUsea  pXalntirr's  alleg€!d  li'xjuf"l#s.     Xi't  Oslg,gas  v* 
6  111.  App,  «M  4ii:^i  -^iS;^  ana  Eox'st  v»  i^isi^Male^  8  111,  App. 
93*  w«  MiA  th&t  &  veraletj  would  iiiot  ^  reversed  a®  beirig  oontrsffy 
.,,.   -...>.,..  m®3Jlf«fSt  weight  of  tiio  <jvidena<5  Wiieas  ''tui  op|K>slte  (^meliwion  b« 
.:.l^-arl;^'  v.vident".     In  t)iis  aaaa  w®  <jio  not.  I"«3^1  tim^  tiic  ve^^iat  ^as 
/  i.y  contras:^  to  tiis  wei^it  of  tiie  eTidenee. 
'%'ifch  r=0s^ttt  to  th0  «3^aaljmtloii  of  the  wXtnesses..  tli^  5tiosjt  sesdons 
-,'<»i^Iaint  Is  with  refearemfe  to  es-SKSS-exiyaiinatl^iK.  or  plaiiitifr  fey  counscsl 
i'oi?  tiis  X*s2fden  Motoi''  Coaim  C^si^airkj  coaeemtng;  a  p3?evio%j^  aufeoiaobllo 
aoa,i4ent  in  whieii  plaintiff  apimr^mtl^  injured  tli©  ^|m®^  parties*  of  iiar 
b&ck  sosd  also  coneemliig  an  inoiclent  l®adXr*g;  to  pXalritlfr's  divora?^  wiiereia 
her  fajsaer  husband  di^^ed  n^er  ds^m  0O»@  gt<*|:*a,     Thex*©  appears  to  h®  no 
QuestiQii  but  tuat  tiiese  inetdcntis  dii<l  o^cux',     Flaiatifr  sSM  i^t  dei-^/  thaa^ 
and  ■toe  g^an^rsl  svle-  is  ti:ia.t  it  i»  peiaaisslMe  to  oi'ogrS-^ii^iair*©  the 
plalntirr  as  to  inj\iri«»  r««si's?e<l  ia  &  pri^ir  ^eiaeat,     {B&&  120  i^.LE  5S0), 
ye  agre©  that  the  trial  court  allowed  aowissl  fos?  the  ciefensa  considarable 
latituiie  in  his  cross-e;xs!iaiJiation  of  plain tlfx%  but  the  soopg  of  th® 
oro33'>s;sc8ailnation  3E»e»ts  la£%iil^j  within  the  somid  dlssretlon  of  tixe  trial 
judge  and  w©  wouldl  not  be  Justified  in  intei*!*©!?!!*^  ^ith  ills  I'^ilings  unlea« 
we  find  that  there  £i&&  be<Kj  an  al^'.sac:  of  tnat  dis'^i'^^tton.     FnjCra;:/  ¥. 
111.  Cent*  K»  Co»,  12  111,  App.  aa  %25i  ^37i  2fe5?ei*  v.  WiUiaais,  IS  111* 
App.  y^  313>  517»     We  6y€  unable  to  aay  that  tins  recoj'd  rievcals  a  clear 
abua«  of  diaozretlon  by  the  trial  Judge* 

]lext>  counsel  for  a]Kpellant  object  to  four  of  iiiie  instructicms  given 
on  behalf  of  Leyden  Motor  Coach  Co.     The  first  instruction  objected  to 
I'elates  Merely  to  ox-edibility  and  wee  equally  ^plicable  to  all  parties. 
The  s^ooKid  refer>s  to  proxinate  cauaei  the  third  (Leyden'a  Instruction  No, 
IS)  relates  to  the  duty  of  a  earner  to  use  the  highest  degree  of  care; 
and  the  fourth  pertains  in  part  to  plaintiff *s  duty  to  exorcise  ordinary 
oare«    While  it  is  true  tii&t  InstxHiction  Mo*  12  Is  grannatieally  inoorreet, 
yet  the  jurors  found  the  Leyd^uu  ifotor  Coaoh  Co,  liable  in  this  ease  and 


3, 


■  '^ 


SF^<"ii- 


-lO      iJJi^V.l 


any  coKift«iY«2a#  «rror  in  the  iafttwuetionuB  rviatlag  to  t^ie  dUAstion  oiT 
liability  wovHd  e<matltwt&  harfattas®  error.     Cai^ar  ¥*  .llyji^s^  202  III, 
Appv  ^^85.    "Kae  asodem.  t^xa^&my  f%v^vn  a  llfeeral  ■afsjjJ.ieatlcsii  of  the 
lmpwl«»s»  ei?j!?or  d[o«triti«  to  ij^.BtrMQtttmu  ^hmi  it  sp^^irs  that  %im  rlgiits 
■jf  th«  oee^Xalnli^  p«w»ty  have  in  *io  ■w&jf  been  »i!?cjudiis€Mi,     Biatlkoii  v» 

Ta&  final  conttmtion  18  that  ti^  V0^i?dlnt  was  iiaflidi«<|uiKt«»    Bef9»T«r# 
the  imtua?®  assd  ext«nt  of  plaintiff's  injua?!®*  'wem  S^i  dlsimte.     S4*'/«rai 
physiciaaMn  who  testified  o®  behalf  of  plalsatiff  s3L«isi©€  tiiat  th©  X-rays 
shoK**?fl  t'riat  T3la.lntlff  hftdi  inmsrred  a  sp3?ained  fea©]-^.,  ^htpe&a  it  pli.;^-3i«tan 
who  tastlftad  an  behalf  of  the  d&tmi^e  slal^sd  'that  th#  X-rays  ^o*f^d 
no  i^tholog^^    fh©  Juj?03«i  sad  thm  tT±&X  J«%©  hi^  th^  ^pporFarii :.      .0 
ob«&ery©  th§  various  wliaae^sas  us  the^?  gav®  tli©ir  ^iQim.  t^stimoii^ 
th®!?  ware  in  a  far  b©tt«?r  i>©i9.1tloji  than  we.  aj:^  to  deteiroln©  tii',^  ....__,^.vv 

om  er«4e»©e  to  fee  giveu  ?iJie  'caEtJiimssajj'.     Miille  i-c  la  miuq  thtt  plaintiff** 
e3^>@sHi&8  laid!  loss  of  eamdlng®  a|>p^«>sah  th@  nsjoimt  of  tli©  ¥-ei?!Si,erts  yst  it 
is  also  tinj«  that  there  was  a  shstgp  dispute  i^:?.  th^1f  »?Tfld©n<2e  a«  to 
^?h«thBj?  siim  waa  injured  tad*  If  initu*«d.  th©  imt-43?«E  m^d  esitmit  of  her 
injuxdea..     It  Haiy  well  he  that  th»  Juifor®  oosolwd-M  tbjEt  an  attei^t  waa 
b«imr  BSfida  to  exiigs9rftt«}  the  aactent  of  |ilaintlff  *8  13^ jurist.     iRassraoh 
as  «ist  qu^ssioo  of  aar;ju.;;,;    ^u.;-!  ■  i.rr:-:  ,.s  ^3'-^=5«i  i?a|gaM9tS  aa  b®ii^  pairtlox^aHy 
within  the  prwvincQ  of  th«  jur  are  not  d5.sTKJ8©«l  to  iot«rf^2?©  wltJi 

their  oonclusion  in  thla  c^ge.,     .■_:„......  y'.  Chleago  Hotor  CJo^ach  Co,  >  3^2 

111,  App,  e38j  Ford  v«  frioa.  %d/0  111.  App.  .136.     "SSm  latter  aa0«i>  as 
do  Aost  of  those  oitod,  da&lt  with  the  quttstion  of  wtMtiaar  th*  dwwigot 
wier«  «Koe8»ivis3,  but  we  f®al  tJi^t  thxi  »»ae  mtle  sho^d  b«  us«d  in 
d«t«nainia8  nhtfthtr  tha  a«iaas««  an9  1.n«4<qy»to,     Xh  the  Trial  c«i»e  the 
Court  aaid  at  pAgo  l40t     "The  question  of  dnaftge«  is  paouliarly  otie 
of  faot  f<«*  th«  ^uxy,  and  fdMv«  the  Jury  has  be«n  (»orreotly  instructed 
upon  the  neasure  of  dwMgo*  and  it  is  not  daived  nor  ahotm  that  the 
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Bis®  ^r  thQ  veixlict  dearls'  .iMisat»«  1%  wm  tiM  result  of  ppe^iiOle© 
or  |»aasion  on  %lwi  p&i't  of  tM  Jurj/'*  the  award  should  not  be  disturbsd 
upon  vQ^lmn     tag^on  v.,  Lanqu-lat  lb  Illslm  Co^.  157  211.  App,  316 

(certiorari  taenle^  by  th.®  S-y^rsjae  Cox^rtj)-   Pririfissli  ¥     Fioksrlek 
Greyhawjd  I^Siies,  Xna^,  26g  111.  App.  298'^* 

Par  t-ia  foregoing  r^&smm  w^  c^aclu^e  Is^at  the  jusSgaant  of  -fci'ie 
Clraiiife  0«rurfe  of  ©ufag®  Soimtis'  was*  ©orreet  &2m  saouM  b®  aj^flxm^* 


SPrVEY,    p.    J.,    and  DOVE,   J.,   concur. 
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PAUL  R.  SIMON,  )    APPEAL  FROM 

) 

Appellant,        ) 

)       CIRCUIT  COURT 
V.  ) 

) 

ESTATE  OF  LOTHAR  V.  KNI,  Deceased,  }        COOK  COUNTY. 


"«* 


19I.A.  5o9 


Appellee.         ) 

I 

MR.  JUSTICE  KILEI  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  plaintiff  from  a  Judgment,  after 
a  trial  de  novo,  allowing  0150.00  upon  a  cla^  which  had  been 
allowed  in  the  Probate  Court  for  |5,322«00  against  appellee's 
estate. 

The  order  of  the  Circuit  Court  states  that  evidence  was 
heard  but  there  is  no  report  of  the  proceedings  In  the  record 
before  us. 

Without  any  report  of  the  proceedings  below  there  is 
nothing  before  this  court  which  can  be  reviewed,  Lukas  v.  Lukas, 
381  111.  ^■2$,      *'It  Is  elementary  that  where  a  party  desires  to 
have  a  Judgment  reviewed  it  is  incumbent  upon  him  to  present  in 
the  record  the  proceedings  and  Judgment  sufficient  to  show  the 
errors  complained  of,*'  Knecht  v.  Sine  ox,  376  111,  586.   See  also 
Owens  V.  Prudential  Insurance  Co. ,  297  111.  kS^,   and  Early  v. 
Early,  13  111.  App.2d  39^o  Where  the  record  shows  there  was 
evidence  heard  and  there  is  no  transcript  of  the  testimony  pro- 
vided in  the  record  on  appeal  we  must  presume  that  the  testimony 
was  sufficient  for  the  Judgment,  Shoup  v,  Alexander  Motor  G-arage 
Inc.,  333  111.  App.  46o 

The  Judgment  is  affirmed. 

AFFIRMED. 
LEWEs  P,J.  AND  MURPHl,  J.,  CONCUR, 
ABSTRACT  ONLY. 
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LEO  FIOK,  SR. , 


1^ 


Appellee, 


V. 


CITY  OF  CHICAGO,  a  Municipal  Corporation, 
and  GEORGE  L.  RAMSEY,  Commissioner  of 
Buildings  of  the  City  of  Chicago, 
Illinois, 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY, 


Appellants, 
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MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT, 

The  City  of  Chicago,  defendant,  appeals  from  a  declaratory 
Judgment  order,  which  finds  and  decrees  (1)   that  plaintiff  is 
not  in  violation  of  City  zoning  ordinances,  and  (2)  restraining 
the  City  from  prosecuting  plaintiff  under  the  ordinance.   The 
cause  was  referred  to  a  master,  and  his  report,  findings  and 
recommendations  were  approved  by  the  court.  Appellee  has  filed 
no  brief. 

Plaintiff  owns  the  subject  property.   It  is  a  brick 
dwelling  in  Chicago  and  located  in  a  neighborhood  and  general 
area  almost  exclusively  devoted  to  single  family  residential  use. 
He  purchased  it  in  1924,   It  had  living  quarters  on  the  first 
floor  and  an  unfinished  attic,  to  which  access  was  had  by  a 
stairway  leading  from  the  kitchen.  He  and  his  family  resided  in 
It  for  a  number  of  years. 

In  1952  the  City  issued  a  permit  to  remodel  the  attic 
by  "making  sleeping  rooms  and  bath  •  ♦  •  for  single  family  use 
only. "  When  the  remodeling  was  completed,  the  attic  or  second 
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floor  apace  contained  a  living  room,  thrse  bedrooms,  one  bath 
and  a  kitchen  with  atove  and  sink.   This  apartment  has  one 
entrance,  reached  by  a  new  rear  enclosed  stairway,  leading  from 
a  ground  level  outside  door  in  the  rear  of  the  building  to  a 
second  floor  landing.   There  is  a  first  floor  doorway,  which 
separates  the  first  apartment  rear  bedroom  and  living  room  from 
the  new  rear  stairway.   Until  1956  this  doorway  contained  a 
door,  with  keys  held  only  by  those  persons  living  on  the  first 
floor.   After  the  litigation  commenced,  this  door  was  removed 
and  was  replaced  by  a  curtain. 

Plaintiff,  his  daughter,  her  husband  suid  child,  all 
moved  (from  another  addresa)  into  the  second  floor  apartment. 
His  married  son  and  family  continued  to  occupy  the  first  floor, 
which  they  had  been  doing  for  some  time  prior  thereto. 

Both  families  have  keys  to  the  ground  level  outside 
door,  which  gives  access  to  the  rear  stairway,  but  only  the  people 
on  the  second  floor  have  keys  to  that  apartment.   The  families 
eat  separately  and  pay  their  own  food  bills.   There  are  two 
electric  meters,  two  telephones  and  two  mail  boxes,  and  each 
family  pays  its  own  electric  and  telephone  bills.   There  is  one 
doorbell  located  on  the  front  door,  connected  with  the  first  floor 
apartment.   There  are  two  doorbells  located  on  the  rear  ground 
level  door,  one  for  the  first  floor  and  the  other  for  the  second. 

In  May,  1955,  plaintiff  was  notified  by  the  City  to 
discontinue  the  use  of  the  apartment  in  the  attic  as  a  separate 
housekeeping  unit  and  restore  the  building  to  its  original 
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oonstructlons  on  the  ground  that  this  use  was  in  violation  ©f 
Section  19^a-5  of  the  Chicago  Zoning  ordinance.   In  August, 
1955 »  a  quasl-crlmlnal  complaint  against  him  was  filed  in  the 
Municipal  Court. 

Plaintiff  then  filed  the  instant  proceedings,  seeking  a 
declaratory  Judgment  that  his  use  of  the  premises  is  lawful  and. 
restraining  the  City  from  prosecuting  hlaa.  for  that  use. 

Section  2  of  the  Zoning  Ordinance  defines  ""family  resi- 
dence" as  "A  building  entirely  separated  from  any  other  building 
by  space,  designed,  arranged,  used  or  intended  to  be  used  as  one 
apartment,''  and  defines  "apartment"*  aa  ""A  room  or  suite  of  rooms, 
arranged,  designed,  used  or  intended  to  be  used  as  a  single  house- 
keeping unit."*   Section  5  states  that  a  permitted  use  in  a  family 
residence  district  iss   ""Family  residence  for  use  by  persons 
related  to  one  another  «  ♦  ♦.'^ 

The  Judgment  order  approved  the  master's  report  and 
found  that  plaintiff  failed  to  prove  that  his  property  is  actually 
being  used  as  one  apartment,  but  also  found,  it  ""is  arranged, 
designed  and  intended  to  be  used  as  one  apartment,"  so  that  plain- 
tiff is  not  violating  said  ordinances.  The  court  permanently 
enjoined  and  restrained  the  City  from  proceeding  and  continuing 
with  the  prosecution  of  the  suit  filed  against  plaintiff  in  the 
Municipal  Court  of  Chicago,  and  from  taking  any  action  or  instituting 
any  other  proceeding  whatsoever  to  prosecute  plaintiff  for  using 
his  aforesaid  property  as  a  family  residence  for  himself  and  the 
members  of  his  family.   The  court  taxed  all  costs  of  the  pro- 
ceedings against  the  City, 


^.' 


The  master  stated  in  his  report  that,  in  his  opinion, 

City  of  Ohieago  v.  Kurowski.  k   111.  App.2d  586  (First  District), 

is  decisive  of  the  case  at  bar  and  required  the  conclusions 

reached.   The  facts  in  that  case  are  quite  similar  but,  we  believe, 

readily  distinguishable  from  the  facts  here  presented.   That 

opinion  sayss 

"Defendant  asserts  without  contradiction  that  there  is 
no  separate  or  private  stairway  to  the  attic  and  no 
means  of  access  thereto  except  through  the  living 
quarters  on  the  first  floor.  #  *  *  Our  views  are  limited 
to  the  case  at  bar  and  should  not  be  considered  as  a 
precedent  In  the  construction  of  the  Zoning  Ordinance." 

In  the  instant  case,  there  Is  a  full,  separate  and 
private  stairway,  with  access  to  the  second  floor  apartment  with- 
out entering  or  passing  through  any  part  of  the  first  floor 
apartment. 

The  master  found,  and  we  agree,  that  the  property  is 
not  actually  being  used  as  one  single  apartment  or  housekeeping 
unit.  We  do  not  agree  with  his  conclusion  that  the  premises  are 
designed  and  arranged  for  use  as  one  apartment.   The  second  floor 
contains  a  complete  apartment«-living  room, sleeping  rooms,  bath 
and  full  kitchen,  with  single  access  thereto  by  a  stairway  which 
leads  from  a  ground  level  outside  door  direct  to  the  second  floor 
apartment,  without  entering  any  part  of  the  living  quarters  on 
the  first  floor. 

We  believe  this  remodeling  and  alteration  of  an  exist- 
ing building  was  intended  to  avoid  and  violate  the  definitions, 
restrictions  and  limitations  of  Sections  2  and  5  of  the  Chicago 
Zoning  Ordinance,  and  the  city  officials  were  correct  in  their 
efforts  to  prevent  a  continued  use  which  was  Incompatible  with 
the  character  of  a  family  residence  district. 


I 
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We  hold  the  remodeling  of  this  building,  and  second 

floor,  was  designed,  arranged  and  intended  to  make  two  separate 
apartments,  and  that  the  premises  are  now  used  and  intended  to 
be  used  as  two  separate  single  housekeeping  units,  and  therefore, 
plaintiff's  use  of  the  premises  is  in  violation  of  the  Chicago 
Zoning  Ordinance,  even  though  the  present  occupants  are  all 
related. 

The  Judgment  order  is  reversed  and  the  cause  is 
remanded  to  the  trial  court,  with  directions  to  enter  an  order 
declaring  the  rights  of  the  parties  in  accordance  with  the  views 
expressed  herein,  and  taxing  all  costs  against  plaintiff. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


LEWEs  P.J.s  AND  KILEYp  J.,  CONCUR. 
ABSTRACT  ONLY. 
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Mo  HOWARD  GREENE, 

Appellees 

V. 

ERWIN  GOLD, 


) 

) 

Appellant o  } 
) 
) 


APPEAL  FROM 
MUNICIPAL  COURT 


OF  CHICAGO 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sought  to  establish  an  attorney's  lien, 
under  the  provisions  of  paragraph  14,  chapter  I33  Illinois 
Revised  Statutes  i951s  arising  out  of  the  settlement  of  a 
personal-injury  and  property- damage  claim  asserted  by  one 
Erwin  Radtkea  who  was  alleged  to  have  retained  plaintiff  as 
his  attorney.   The  cause  was  tried  by  the  court  without  a  Jury. 
Various  motions  made  by  defendant  challenging  the  sufficiency 
of  the  complaint  were  denied;  no  evidence  was  offered  by  defendant; 
and  at  the  conclusion  of  the  hearing  the  court  entered  judgment 
in  favor  of  plaintiff  in  the  sum  of  1916.00,  from  which  defendant 
appeals. 

The  verified  statement  of  claim  filed  November  27,  1956, 
alleges  in  substance  that  plaintiff  is  an  attorney  and  a  partner 
in  the  law  firm  of  Bloak,  Greene,  Karras  and  Kowal;  that  on  June 
26,  1956  plaintiff  was  orally  retained  by  Radtke  to  prosecute  or 
settle  claims  for  damages  against  defendant  Erwin  Gold  arising  out 
of  an  accident  which  occurred  at  or  near  50th  street  and  Central 
avenue  in  Cook  County,  Illinois  on  June  22,  I956;  that  by  this 
contract  Radtke  agreed  to  pay  plaintiff  as  compensation  a  sum  of 
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money  equal  to  one-third  of  any  amount  realised,  whether  by 
Judgment  or  by  settlement'  that  in  compliance  with  paragraph  14 
of  chapter  13  of  the  Illinois  Revised  Statutes  1951,  plaintiff 
on  June  26,  1956  served  notice  in  writing,  by  registered  mail,  upon 
defendant,  claiming  a  lien  for  services  rendered,  and  stating  therein 
plaintiff's  interest;  that  in  pursuance  of  this  agreement  plaintiff 
made  a  complete  investigation  of  the  accident  and  thereafter  entered 
into  negotiations  with  the  defendant  with  a  view  to  settlerngfit  of 
the  claimi  that  subsequently,  about  September  1,  1956,  defendant 
did  settle  and  pay  the  sum  of  $2750. 00  to  Radtke  in  full  settlement, 
without  the  consent  or  ioiowledge  of  the  plaintiff;  and  that  by 
reason  thereof  plaintiff  claims  to  be  entitled  to  an  amount  equal 
to  one- third  of  the  settlement. 

On  January  28,  1957  defendant  filed  his  verified  defense 
denying  that  Radtke  had  made  an  oral  contract  with  plaintiff  or 
that  he  had  agreed  to  pay  as  compensation  for  services  a  sum  equal 
to  one=third  of  any  amount  recovered  from  defendant;  and  he  averred 
that  on  June  26,  I956  a  letter  was  sent  by  plaintiff  to  Radtke  in 
which  he  enclosed  a  form  of  contract  for  an  attorney" s  lien  and 
requested  Radtke" s  signature  thereto.   In  that  letter  Radtke  was 
asked  to  sign  the  document  and  return  it  to  the  firm  of  Block, 
Greene,  Karras  and  Kowal,  but  he  failed  or  refused  to  do  so. 
Defendant  further  averred  that  plaintiff  at  no  time  had  any 
individual  interest  In  any  claim  that  Radtke  might  have  had 
against  defendant,  and  that  the  claim  for  attorney's  lien  was  that 
of  the  law  firm  and  not  of  Greene  as  an  individual. 
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The  letter  of  June  26,  195^,  addressed  jointly  to 
Charles  Gold  (the  owner  of  the  car)  and  Erwln  Gold(who  was 
driving  the  car  at  the  time  of  the  accident),  bears  the 
signature  of  Block,  G-reene,  Karras  and  Kowal  by  Howard  Greene. 
It  advises  the  Golds  that  "this  office  has  been  retained  by 
Mr,  Erwin  Radtke  who  was  injured  in  an  automobile  accident  on  June 
22,  1956  at  or  near  Central  and  51st  St,  which  was  due  to  the 
negligent  operation  of  your  [the  Gold]  mot6r  vehiclej"  and 
continues;   "Enclosed  please  find  Notice  of  Attorney's  Lien 
which  you  will  kindly  forward  to  your  insurance  company.   Upon 
receipt  of  an  acknowledgment  from  them?  we  will  trouble  you  no 
further  in  thla  matter,"   The  enclosed  contract  for  an  attorney's 
lien  recites  that  Radtke  had  placed  "in  our  hands  as  his  attorneys 
for  suit  or  collection"  a  claim  "against  you  growing  out  of  an 
automobile  accident"  and  that  Radtke  had  agreed  to  pay  as  com- 
pensation for  services  rendered  "a  sum  equal  to  ...  ,,0  .,..=<,.. . 
[omitting  any  fractional  formula]  of  whatever  amount  that  may  be 
recovered  from  said  claim  by  suit,  settlement  or  otherwise,"  and 
that  a  lien  Is  claimed  for  attorney's  fees. 

Neither  the  letter  nor  the  enclosure  of  the  agreement 
which  Greene's  law  firm  sought  to  have  Radtke  sign  was  attached 
to  plaintiff's  complaint.   However,  defendant  attached  both  these 
documents  to  his  verified  defense  as  a  basis  for  his  contention 
that  by  failing  to  attach  a  copy  of  the  contract  for  a  lien  to  his 
complaint  plaintiff  failed  to  comply  with  the  Civil  Practice  Act 
and  the  rules  of  the  Municipal  Court.   There  is  conflicting  evidence 
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as  to  whether  the  attorney's  lien  notice  produced  by  the  defendant 
was  the  one  which  accompanied  the  letter  of  June  26th  or  whether 
it  was  one  sent  subsequently  to  the  attorney  for  the  Golds  and 
differed  in  that  the  original  had  the  blank  properly  filled 
in|  but  in  view  of  our  opinion  of  the  procedure  it  is  not 
necessary  for  us  to  pass  upon  that  matter. 

Before  any  evidence  was  adduced  upon  the  hearing  defendant 
moved  for  Judgment  upon  the  pleadings  on  the  ground  that  plain- 
tiffj  by  falling  to  reply  to  the  affirmative  allegations  of  the 
answer,  thereby  admitted  themj  and  that  tii®se  afflrmatiF®  allega- 
tions were  sufficient  to  compel  the  court  to  enter  Judgment  in 
favor  of  defendant.   There  followed  the  testimony  of  Howard 
Greene,  Erwin  Radtke  and  Marilyn  Graham,  Greene's  secretary. 
The  burden  of  Greene's  testimony  was  that  he  was  acting  for 
the  law  partnership;  he  did  not  claim  that  he  individually  was 
entitled  to  a  lienc   All  the  exhibits  and  the  testimony  indicate  th&t  i1 
was  the  law  firm,  not  Greene  individually,  that  should  have 
asserted  the  claim;  but  in  fact   Green©  was  the  sole  plaintiff 
in  the  casej  and  the  Judgment  wq-s  entered  in  his  favor. 

The  record  is  not  clear  as  to  whether  defendant  Erwin 
Gold  ever  received  notice  of  the  lien.   It  was  initially  mailed 
to  the  wrong  address  and  returned  two  weeks  later.   Subsequently 
Greene  found  the  correct  address  in  the  telephone  directory, 
telephoned  defendant's  home  and  talked  to  a  woman  who  advised 
Greene  that  Erwin  was  the  son  of  Charles  Gold  and  that  it  was 
Charles  Gold's  automobile  that  was  involved  in  the  accident. 
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Greene  thereupon  mailed  the  same  carbon  copy  of  the  lien  to 
Charles  Gold  at  the  corrected  address.   In  later  telephone 
conversations  with  Greene,  Charles  Gold  stated  that  he  was 
covered  by  liability  insurance  and  that  the  claim  would  be 
settled. 

After  the  events  heretofore  related  had  taken  place,  the 
law  firm  of  Block,  Greene,  Karras  and  Kowal  on  August  1,  1956 
mailed  a  bill  to  Erwin  Radtke  at  his  home  in  Willow  Springs, 
Illinois  in  the  amount  of  |250oOO  for  legal  services  rendered 
in  the  accident  involving  Radtke  and  Goldj  with  the  request 
that  check  for  that  amount  be  forwarded  to  the  law  firm,  where- 
upon it  would  forward  a  release  of  attorney's  lien  by  return 
mail.   When  the  court  asked  Greene  why  he  had  agreed  to  accept 
$250.00  after  asserting  a  claim  of  I916.OO  he  replied  that  he 
had  some  other  matters  pending  with  the  State  Farm  Insurance 
Company,  the  carrier,  and  that  its  representative,  Mr.  Linder- 
berg,  had  aaid  in  effect  that  inasmuch  as  this  was  a  small  claim 
the  carrier  wanted  the  matter  disposed  of  by  settlement'  and 
that  in  order  to  comply  with  the  request  he  sent  the  bill. 

Since,  in  the  view  we  take,  further  proceedings  may  be 
instituted  by  the  law  firm  to  enforce  the  lien,  we  refrain  from 
making  additional  comments  as  to  the  merits  of  the  case.  The 
pleadings  clearly  indicate  that  this  claim  for  a  lien  was  asserted 
by  Howard  Greene,  not  by  the  law  firm  of  which  he  was  a  partner? 
that  he  instituted  suit  In  his  own  name;  and  that  the  Judgment 
was  entered  in  his  favor.   Since  the  evidence  is  all  to  the 
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effect  that  the  claim,  if  any,  was  that  of  the  law  firm,  we 
think  it  was  error  for  the  court  to  enter  judgment  in  faTor 
of  Greene  individually. 

G-reene  evidently  realized  this  circumstance  beeause  on 
oral  argument  here  he  sought,  by  oral  motion,  to  have  the  law 
firm  substituted  as  party  plaintiff,  and  the  Judgment  entered 
in  its  favor.  After  a  case  has  been  tried  and  judgment  entered, 
a  court  of  appeal  has  no  power  to  substitute  one  party  plaintiff 
for  another  and  modify  the  judgment  accordingly.   The  amendment 
now  sought  should  have  been  made  in  the  course  of  trial  and  before 
Judgment.   We  are  therefore  constrained  to  hold  that  the 
Judgment  must  be  reversed,  without  prejudice,  however,  to  the 
right  of  the  partnership  of  Block,  Greene,  Karras  and  Kowal 
to  institute  new  proceedings  to  assert  any  claim  it  may  have 
for  an  attorney's  lien  against  defendant. 

JUDGMENT  REVERSED. 
BRYANT  and  BURKE,  JJ.,  CONCUR, 
ABSTRACT  ONLY. 
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MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  Judgment  entered  following  a 
directed  verdict  finding  the  defendant  not  guilty.  Tae   cause 
of  action  is  for  wrongful  death  and  relates  to  the  death  by- 
drowning  of  one  Arthur  Bergstrom  on  June  20,  1951. 

Plaintiff  is  the  administratrix  of  Arthur  Bergstrom' e 
estate.   The  decedent,  a  boy  of  about  eleven  years  of  age 
and  in  the  sixth  grade  of  school,  met  his  death  by  drowning  in 
a  well  formed  by  a  caisson  of  a  bridge  or  railroad  trestle  which 
spans  the  sanitary  canal  near  31st  Street  and  about  one  and 
one-half  blocks  west  of  Western  Avenue  in  the  City  of  Chicago, 
County  of  Cook,  State  of  Illinois.   The  suit  is  predicated  upon 
the  theory  of  attractive  nuisance. 

The  complaint  alleges  that  ^defendants,  or  some  of  them, 
were  possessed  of,  used,  controlled  and  operated  a  certain  rail- 
road trestle  or  bridge,"  at  the  location  set  forth  above,  and  that 
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certain  "cement  wallSj  ramps,  and  other  structures,"  which 
were  used  as  appurtenances  to  the  bridge  were  located  "so  closely 
to  the  said  body  of  waterp"   that  they  "constituted  an  attractive 
but  dangerous  place  for  children  to  come  upon  and  engage  in 
recreational  activities."   It  then  charges  defendants  with 
knowledge  that  it  was  the  custom  and  practice  of  children  to 
play  and  swim  there,  and  that  the  death  of  Arthur  Bergstrom 
occurred  while  he  was  ascending  one  of  the  cement  walls  used  as 
an  appurtenance  to  the  bridge  or  trestl®.   It  also  charges  that 
defendants  negligently  managed,  possessed,  used,  and  controlled 
said  trestle  or  bridge,  cement  walls,  ramps,  and  other  structures, 
and  as  a  direct  and  proximate  result  the  death  of  Arthur  Bergstrom 
took  place. 

The  answer  of  defendants  admitted  that  on  June  20,  1951, 
they,  or  some  of  them,  were  posseesedof ,  use^,controlled,  and  operated 
a  certain  railroad  trestle  or  bridge  located  as  above  set  forth. 
It  denied  that  it  was  an  attractive  nuisance  for  children  and 
denied  all  of  the  other  allegations  of  the  complaint. 

The  complaint  named  the  following  as  defendants;  Baltimore 
and  Ohio  Chicago  Terminal  Railroad  Cc^-  Baltimore  and  Ohio 
Connecting  Railroad  Co.,  Baltimore  and  Ohio  and  Chicago  Railroad 
Co,,  The  Baltimore  and  Ohio  Railroad  Co.,  and  The  Baltimore  and 
Ohio  Southwestern  Railroad  Go.   At  the  close  of  the  evidence  all 
of  the  defendants  except  the  Baltimore  and  Ohio  Chicago  Terminal 
Railroad  Co.  were  dismissed,  and  no  point  is  made  on  this  appeal 
of  their  dismissal. 
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Plaintiff's  testimony  proved  that  the  death  of  Arthur 
Bergstrom  took  place  in  caisson  number  3>numberlng  from  the  east, 
there  being  four  caiesong.  Plaintiff  introduced  what  other  evidence 
it  thought  necessary  In  regard  to  the  question  of  whether  the 
bridge  was  an  attractive  nuisance.   Then  plaintiff  rested. 

Defendantjv  maintaining  the  issues  on  its  part,  introduced 
over  the  objection  of  plaintiff's  counsel  evidence  that  the  struct- 
ure at  31st  Street  and  Western  Avenue  crossing  the  drainage  canal 
was  in  fact  four  separate  bridges,  each  maintained  and  operated 
separately  and  each  having  a  separate  caisson  underneath  it,  that 
the  first  bridge  to  the  east,  under  which  well  number  1  is 
located,  is  owned  by  the  Chicago  River  and  Indiana  Railroad,  a 
subsidiary  of  the  New  York  Central,   that  the  second  bridge 
from  the  east,  under  which  well  number  2  is  located,  is  owned  by 
defendant  Baltimore  and  Ohio  Chicago  Terminal  Railroad*  and  that 
bridges  number  three  and  four,  numbering  from  the  east,  are  both 
owned  by  the  Pennsylvania  Railroad,  and  under  them  wells  number 
3  and  4  respectively  are  located.   Defendant  then  rested.   The 
only  rebuttal  offered  by  plaintiff  was  the  reading  to  the  Jury 
of  paragraph  1  of  the  complaint  and  paragraph  1  of  the  answer. 
Thereupon  defendant  made  a  motion  for  a  directed  verdict,  which 
was  allowed.   The  verdict  was  signed  and  returned  and  Judgment 
entered  thereon.   It  is  from  that  action  that  this  appeal  is  taken. 

It  is  clear  that  the  court  below  thought  that  there 
was  a  fatal  variance  between  the  allegations  and  the  proof,  and 
that  defendant  had  not  been  proved  guilty  of  negligence  or  in 


any  way  connected  with  or  responsible  for  the  death  of  Arthur 
Bergstrom,  in  that  it  was  proved  that  the  death  of  Arthur 
Bergstrom  occurred  upon  a  bridge  possessed  of,  used,  controlled, 
and  operated  by  some  corporation  other  than  defendant.   It  appears 
to  us  that  that  variance  is  entirely  clear.   Plaintiff's  own 
testimony  showed  that  the  death  of  Arthur  Bergstrom  took  place 
in  the  third  well  from  the  east,  and  defendant's  testimony  is 
uncontroverted  that  it  was  possessed  of,  used,  controlled,  and 
operated  the  bridge  connected  with  the  second  well  from  the  east. 

Plaintiff  has  urged  that  the  pleadings  of  defendant  were 
eva-sive,  and  that  an  affirmative  defense  was  proved  which  had 
not  been  specially  pleaded,  relying  on  the  provisions  of  sections 
40  and  ^3  of  the  Civil  Practice  Act.   It  is  the  opinion  of  the 
court  that  there  was  no  defect  in  the  pleadings  here,  but  that 
the  defect  was  in  the  proof,  in  that  plaintiff  had  alleged  the 
wrongful  death  of  decedent  on  the  premises  possessed  of,  used, 
controlled,  and  operated  by  this  defendant,  and  that  proof  was 
not  offered.   Defendant  had  alleged  that  it  was  possessed  of, 
used,  controlled,  and  operated  a  certain  bridge,  and  it  was 
entitled  to  prove  exactly  what  bridge  it  owned.   When  it  did  so, 
the  deficiencies  in  plaintiff's  proof  became  evident. 

We  have  examined  the  cases  cited  by  plaintiff-appellant. 
Those  which  appear  to  be  at  all  in  point  turn  upon  the  propo- 
sition that  you  cannot  allege  one  matter  and  prove  another.   That 
proposition  is  not  applicable  in  this  case,  where  the  ownership  is 
alleged,  and  the  proof  relates  only  to  what  specific  thing  is  owned. 

The  judgment  of  the  trial  court  is  affirmed, 

AFFIRMED. 
FRIEND,  P.  J.,  and  BURKE,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  defendant  appealed  from  a  Judgment  against  it  for 
$20,000  entered  on  a  verdict  in  an  action  for  personal  injuries 
sustained  when  plaintiff  fell  in  its  restaurant  on  June  22,  1954. 
We  reversed  the  judgment  and  directed  that  Judgment  notwithstanding 
the  verdiot  be  entered  for  the  defendant,   I3  111.  App.2d  250, 
(Abst.)   The  Supreme  Courts  having  granted  leave  to  appeal,  held  k 
that  we  erred  in  directing  that  Judgment  notwithstanding  the 
verdict  be  entered  and  remanded  the  cause  with  directions  to 
consider  other  issues.   I3  111,  2d  113.   The  opinions  adequately 
summarize  the  testimony. 

The  first  point  not  previously  decided,  urged  by 
the  defendant,  is  that  the  verdict  is  contrary  to  the  manifest 
weight  of  the  evidence.   It  points  out  that  plaintiff's  case 
hinges  upon  proof  of  the  existence  of  an  onion  ring  on  the  floor, 
and  that  in  contradiction  to  the  testimony  of  plaintiff,  six 
witnesses  for  the  defendant  testified  that  they  made  an  exami- 
nation of  the  immediate  vicinity  where  plaintiff  fell  shortly 
after  the  occurrence  while  she  was  sitting  in  a  chair  awaiting 
the  arrival  of  the  police,  and  that  all  they  saw  on  the  floor 
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was  a  scuff  mark.   The  opinion  of  the  Supreme  Court  states  that 
the  plaintiff  has  not  only  presented  evidence  that  the  foreign 
substance  was  closely  related  to  defendant's  operations  "but  has 
presented  additional  circumstantial  evidence  that  the  onion  ring- 
on  which  she  slipped  was  located  beside  the  stand-up  table  cleaned 
by  the  bus  boy;  that  under  the  bus  boy" s  practice  of  cleaning  up 
the  tables  food  particles  could  drop  to  the  floor,  and  testimony 
that  after  the  bus  boy  cleaned  the  stand-up  table  no  one  else 
ate  there  or  was  in  that  area  for  fifteen  minutes  before  plaintiff 
fell";  that  "proof  of  the  smear  on  the  sole  of  the  left  shoe  when 
it  was  examined  at  the  hospital  is  corroborative  of  plaintiff's 
claim";  and  that  "from  this  circumstantial  evidence  it  could  be 
reasonably  inferred  that  it  was  more  likely  that  the  onion  ring 
was  on  the  floor  through  the  act  of  defendant's  servant  than  by 
the  acts  of  any  customer.*"   In  addition  to  the  circumstantial  and 
corroborative  evidence  mentioned  in  the  Supreme  Court  opinion 
the  Jury  had  a  right  to  consider  claimed  inconsistencies  and 
conflicts  in  the  testimony  of  defendant's  witnesses.   After  a 
careful  consideration  of  the  testimonys  the  pertinent  cases  and 
the  Supreme  Court  opinion^  we  cannot  say  that  the  verdict  is 
against  th©  manifest  weight  of  the  evidence.   Defendant  asserts 
that  as  there  is  no  circumstantial  evidence  in  the  case,  the 
court  committed  reversible  error  in  giving  an  instruction  on 
that  subject.   We  have  indicated  that  the  Supreme  Court's 
opinion  points  out  items  of  circumstantial  evidence  which  should 
be  taken  into  consideration  in  evaluating  the  case.   Therefore  an  \\ 
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instructlon  on  circtimstantial  evidence  was  proper. 

Defendant  maintains  that  the  court  erred  in  giving  the 
following  instructions 

"In  passing  upon  the  testimony  of  all  the  witnesses  who 
have  testified  in  this  casBj  you  have  the  right  to  take  into  con- 
sideration any  interest  which  said  witnesses  may  feel  growing  out 
of  their  relation  to  either  of  the  parties  to  this  suit,  as  em- 
ployees or  otherwise,  if  any  such  is  shown,  and  give  to  the  testimony 
such  weight  only  as  you  think  it  entitled  to  under  the  evidence  in 
this  case."" 

It  says  that  this  instruction  Is  highly  prejudicial  in  that  it 

calls  specifically  the  attention  of  the  Jury  to  the  defendant's 

enployees  who  testified  in  its  behalf,  whereas  the  plaintiff  was 

the  only  occurrene©  witness  who  testified  in  her  behalf.   Similar 

instructions  have  been  approved  and  criticized.   While  we  do  not 

approve  this  instruction,  we  do  not  think  it  prejudiced  defendant. 

Defendant  criticizes  the  giving  of  three  instructions 
referring  to  the  issues  in  the  case  on  the  ground  that  the  court  did 
not  give  any  instruction  defining  the  issues.   See  Sip:na  v.  Alluri, 
351  111.  App.  11.   Two  instructions  given  at  the  request  of  the 
defendant  define  the  issues  and  complement  the  instructions 
tendered  by  the  plaintiff. 

Defendant  asserts  that  %h@   court  erred  in  refusing 
to  instruct  the  Jury  that  «'if  you  believe  from  the  evidence,  under 
the  instructions  of  the  court,  that  the  injury  to  the  plaintiff 
was  the  result  of  a  mere  accident  which  occurred  without  any 
negligence  on  the  part  of  the  defendant,  you  should  return  a 
verdict  in  favor  of  the  defendant.'"  Defendant  says  that  this 
instruction  should  have  been  given  on  its  theory  that  the  plaintiff 


did  not  slip  on  an  onion  ring  "but  merely  slipped  and  fell  as 

people  are  prone  to  do."'  The  Jury  was  instructed  on  the  issues. 

We  are  convinced  that  the  giving  of  this  instruction  would  not 

aid  the  Jury  in  resolTing  the  issues.  The  trial  Judge  was  right 

in  refusing  to  give  it.   Finally^  the  defendant  insists  that  the 

court  erred  in  refusing  to  give  the  following  Instruction: 

"If  you  believe  from  the  evidence  that  the  plaintiff  by 
using  her  faculties  with  ordinary  and  reasonable  care  as  herein 
defined  in  looking  out  for  danger,  would  have  avoided  her  alleged 

injuries  on  the  occasion  in  question  and  that  she  negligently 
failed  to  do  so  and  thereby  contributed  to  the  accident,  then  the 
plaintiff  cannot  recover." 

The  trial  Judge  fully  instructed  the  Jury  on  the  subject  of  con- 
tributory negligence.  The  court  did  not  err  in  refusing  to  give 
this  instruction. 

For  the  reasons  stated  the  Judgment  of  the  Circuit  Court 
of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 
FRIENDp  P.  J.s  and  BRYANT,  J,,  CONCUR. 
ABSTRACT  ONLY. 
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MRc  PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE  OPINION  OF  THE  COURT » 

This  appeal  is  taken  from  an  order  of  the  Circuit  Court 
of  Cook  County  dismissing  the  complaint  of  the  plaintiff  because 
it  fails  to  show  that  the  plaintiff  has  the  necessary  interest 
to  maintain  the  suit„ 

The  plaintiff  filed  a  complaint,  the  basic  allegations 
of  which  were  that  he  owned  certain  described  property  located 
in  the  Village  of  Flossmoor  consisting  of  a  lot  improved  with 
a  six=room  bilevel  home  and  a  swimming  pool,  built  in  19^1 |  that 
the  defendant  Nelson  owned  certain  described  real  estate  located 
in  the  same  village,  which  property  was  annexed  to  the  Village 
of  Flossmoor  by  an  ordinance  dated  December  2,  19^8,  and  on 
July  l8,  19U-9  by  an  ordinance  the  property  was  zoned  as; 
AA  Residential,  which  ordinance  allowed  a  variance  to  continue 
the  nursery  business  operated  by  said  Nelson,  and  gave  permission 
to  Nelson  to  improve  the  property  with  a  greenhouse  for  use  in 
the  nursery  business  only.  The  further  allegations  of  the 
complaint  concerning  the  alleged  wrongs  suffered  by  the  plaintiff 
are  set  out  and  discussed  later  in  the  opinion « 

The  complaint  was  in  four  counts „  To  this  complaint 
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defendant  Nelson  filed  an  answer «  The  Village  of  Flossmoor  filed, 
under  section  ^8  of  the  Civil  Practice  Act,  a  motion,  supported 
by  affidavit,  to  dismiss  the  suit  as  to  the  defendant  designated 
in  the  complaint  as  "Zoning  Board  of  Appeals  for  the  Village  of 
Flossmoor"  on  the  ground  that  there  is  no  such  legal  entity  in 
existence  and  to  dismiss  Counts  I  and  II  of  the  complaint  as  to 
the  village  on  the  ground  that  they  would  require  the  court  to 
enter  an  order  reversing  the  findings  and  order  of  the  Zoning 
Board  of  Appeals  of  the  Village  of  Flossmoor  involving  the  same 
subject  matter  and  the  same  issues,  which  findings  and  order 
were  entered  on  June  22,  1957,  a  copy  having  been  served  on 
counsel  for  the  plaintiff,  and  that  the  plaintiff  has  failed  to 
take  action  under  certain  sections  of  the  Administrative  Review 
Act  (111,  Rev.  Stat,  1957,  chapo  110,  pars,  267=272 )„ 

The  trial  court  on  October  7,  1957  entered  an  order 
finding  that  "the  plaintiff  has  failed  to  show  by  his  complaint 
that  he  is  a  person  entitled  to  maintain  this  suit"  and  ordering 
that  the  suit  be  dismissed <,  Subsequently  on  October  29 5  1957 
the  plaintiff  moved  to  vacate  the  order  of  October  7,  1957  and 
offered  an  amendment  to  Count  III  of  his  complaint.  After  hearing, 
the  court  denied  the  plaintiff's  motion  to  vacate  its  order  disc. 
missing  the  complaint  and  to  amend  his  complaint,  from  which 
order  this  appeal  is  taken. 

It  is  well  settled  that  a  complaint  brought  by  virtue 
of  any  statute  or  the  common  law  must  state  a  cause  of  action 
(Winston  v.  Zoning  Board  of  Appeals,  if 07  111,  588),  and  this 
same  rule  applies  to  a  suit  for  declaratory  judgment  (DeCano  v. 
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State c  110  P,2d  62?  (Wash.))o  In  order  to  state  a  cause  of  action 
in  a  suit  attacking  a  zoning  ordinance  on  constitutional  or  other 
grounds 9  the  plaintiff  must  show  that  he  will  be  directly  and 
specially  damaged  in  person  or  property  by  its  enforcement « 

We  will  first  consider  the  ruling  of  the  trial  court  with 
reference  to  Counts  I  and  II  of  the  complaint »  Those  co^lnts,  in 
addition  to  the  basic  allegations  previously  stated,  set  out  that 
on  July  185  19^9 5  within  six  months  after  the  annexation  of  the 
property  of  the  defendant  Nelson  to  the  Village  of  Flossmoor, 
an  ordinance  was  passed  by  the  village  board  permitting  him  to 
continue  to  operate  a  nursery  business  and  to  improve  the  property 
with  a  greenhouse  for  use  in  the  nursery  business^  that  on  September 
19 q  19^9  an  ordinance  was  passed  which  imposes  a  limitation  in  size 
and  height  upon  any  building  which  might  be  erected  by  the  defendant 
Nelson  on  the  said  property  and  that  Nelson  has,  after  the  passage 
of  the  said  ordinance 9  constructed  a  "quonset  type  steel  building 
of  a  nature  completely  incongruous  with  the  general  character  of 
the  residential  neighborhood  in  which  it  stands o"  The  complaint 
enumerates  the  uses  permitted  under  the  general  zoning  ordinance 
of  the  Village  of  Flossmoor  In  M  Residential  districts.  Under 
that  ordinance  the  plaintiff  might  have  maintained  a  nursery  and 
sell  on  the  premises  the  products  grown  thereon,  if  the  sale  was 
made  only  by  members  of  his  family  or  by  families  living  on  such 
premises,  and  he  might  maintain  a  greenhouse  on  his  property  if  it 
was  not  conducted  for  profit.  There  is  no  allegation  in  the  complaint 
with  regard  to  a  violation  of  either  of  these  conditions. 

Count  I  of  the  complaint  alleges  that  the  ordinance  of 
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September  19 5  19^9  was  passed  without  complying  with  the  governing 
statutes.   It  prays  that  the  ordinance  be  declared  unconstitutional 
and  void?  that  the  village  be  enjoined  from  enforcing  lt|  that  the 
defendant  Nelson  be  enjoined  from  occupying  the  said  building 5  and 
that  he  be  ordered  to  remove  ito 

Count  II  prays  that  the  court  by  declaratory  judgment  find 
that  the  ordinance  of  September  19 ?  19^9  is  an  unreasonable  and 
illegal  exercise  of  power  on  the  part  of  the  village  and  that  it  is 
unconstitutional!  that  the  defendant  Nelson  shall  not  have  the  right 
to  construct  any  building  on  the  property  which  exceeds  the  limita^ 
tions  of  the  M  Residential  district,  as  defined  in  the  zoning 
ordinances o 

Before  the  passage  of  the  ordinance  of  September  19$  19^9 
Nelson  could  have  erected  on  his  property,  under  the  ordinance  of 
July  185  19^9?  a  building  without  any  limitation  as  to  height  or 
areao  The  ordinance  of  September  19th  provides  for  such  limitationo 

This  was  a  restriction  imposed  upon  Nelsono   It  would  be  for  the 
benefit  of  the  plaintiff  and  that  latter  ordinance,  the  validity 

of  which  is  attacked  in  the  complaint,  could  not  be  said  to  h^ 

the  plaintiff  in  any  way. 

It  is  well  settled  that  this  court  has  no  right 

on  constitutional  questions „  Here  at  the  very  thresh 

case  the  trial  court  dismissed  plaintiff's  suit  or 

that  he  had  in  his  complaint  failed  to  set  out  f, 

to  state  a  cause  of  action  or  to  show  that  he 

maintain  the  suit.   By  its  order  the  court  i 

raising  or  determination  of  the  constitutif 
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together  with  the  other  allegations  set  out  in  the  complaints  We 

have  jurisdiction  to  pass  upon  this  contention^  and  we  hold  that 

the  plaintiff  has  failed  in  Counts  I  and  II  to  show  any  damage  to 

his  property  by  virtue  of  the  ordinance  of  September  19,  19^9, 

which  it  is  alleged  was  an  unconstitutional  exercise  of  power  by 

the  village  boards  The  trial  court  ruled  properly  in  dismissing 

the  suit  as  to  Counts  I  and  II  of  the  complaint « 

Counts  III  and  IV  of  the  complaint  attack  the  validity  of 

an  ordinance  passed  by  the  village  board  on  August  19 5  1957  and  ask 

that  it  be  held  unconstitutional 5  by  which  ordinance  the  defendant 

Nelson  was  granted  a  variance  permitting  him  to  operate  a  gift  shop 

on  his  property  as  a  nonconforming  use 5  but  limiting  such  operation 

to  that  part  of  the  premises  described  on  a  certain  plan  submitted 

by  the  ©wnero   (This  building  plan  does  not  appear  in  the  record,) 

The  plaintiff  alleges  that  the  amendment, -was  passed  for  the  sole 

benefit  of  the  defendant  Nelson^  and  is  confiscatory  and  discrimi= 

natory  and  was  passed  »°for  no  reason  related  to  the  public  good, 

depreciates  the  valm^  ©f  the  plaintiffs  property,  allows  increased 

congestion  in  the  public  streets  in  the  vicinity  of  plaintiff's 

property,  has  an  injurious  effect  on  the  health,  safety  and  welfare 

of  the  public  and  a  particularly  prejudicial  effect-  on  and  an  undue 

advantage  over  plaintiff's  property  and  other  buildings  and  property 

in  the  immediate  area,  and  disrupts  and  upset-s  values  and  building 

development  in  the  area,  all  to  the  great  damage  of  the  plaintiff" 5 

and  that  if  such  ordinance  is  permitted  to  be  enforced  the  plaintiff 

will  suffer  great  and  irreparable  loss  and  injuryo  Count  III  prays 

that  the  ordinance  be  declared  unconstitutional  and  that  the 
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defendant  Nelson  may  h®   enjoined  perpetually  from  operating  such  a 

gift  shopo  Count  I¥  prays  that  the  court  by  declaratory  judgment 

find  that  the  ordinance  of  August  19 j  1957  is  unconstitutional  and 

that  the  defendant  Nelson  should  have  no  right  to  operate  a  gift 

shop  on  the  said  property. 

The  plaintiff  urges  that  he  has  a  right  to  bring  the  action 

under  section  73°=9  of  the  Cities  and  Villages  Act  (Illo  ReVo  State 

1957?  chapo  2^5  paro  73='=9)?  which  authorizes  any  owner  or  tenant 

of  real  property  in  the  same  contiguous  district  as  the  building 

or  structure  in  questionc  in  addition  to  other  remedies p  to 

institute  an  appropriate  action  or  proceeding  to  prevent  or  correct 

zoning  violations „  That  section  of  the  statute  was  interpreted  in 

Eo  Chestniat  Sto  CorPo  Vo  Bdo  of  Appeals «  10  Illo2a  132,  in  which 

the  court  saysg 

"The  fact  that  the  zoning  statute  purports  to  confer 
upon  qualified  owners  a  right  to  bring  suit  for  violation 
does  not  answer  the  question  presented  here,  however 5  which 
concerns  the  propriety  of  granting  a  variation  rather  than 
mere  enforcement »  We  have  heretofore  held  that  the  right 
to  review  a  final  administrative  decision  Is  limited  to  those 
parties  of  record  in  the  proceeding  before  the  administrative 
agency  'whose  rights p  privileges,  or  duties  are  affected  by 
the  decislono'   (Winston  Vo  Zoning  Board  of  Appeals ^  ^-0?  Illo 
5880)   In  that  case  a  variance  had  been  granted  for  construction 
of  a  ^0=unlt  apartment  building  on  certain  property  classified 
in  a  'B'  country  home  district  of  Peoria  County^  A  complaint, 
filed  under  the  Administrative  Review  Act  by  other  property 
owners  who  were  parties  of  record  before  the  zoning  board, 
alleged  that  they  owned  property  in  the  vicinity  of  the 
premises  involved  and  that  the  value  and  use  of  their  property 
were  affected  by  the  granting  of  the  variance.   In  affirming  a 
judgment  dismissing  the  complaint,  this  court  held  that  to 
state  a  cause  of  action  specific  facts  must  be  alleged  showing 
that  the  plaintiffs  were  Injured  or  damaged  by  the  decision 
sought  to  be  reviewed c" 

The  rules  set  out  with  reference  to  appeals  from  proceedings 

to  review  a  final  administrative  decision  are  equally  applicable  to 
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cases  where  proceedings  are  brought  attacking  the  validity  of  an 
ordinance  permitting  a  variance  where  the  right  to  pass  such  an 
ordinance  has  been  reserved  to  the  corporate  authorities » 

In  both  Eo  Chestnut  St,  Corpo  Vo  Bdo  of  Appeals.,  supra , 
and  in  222  E,  Chest,  St»  Corp»  Vo  Bd,  of  Appeals,  1^  Ill<,2d  190, 
the  court  held  that  it  was  incumbent  upon  a  party  seeking  such 
review  to  both  allege  and  prove  that  the  action  taken  would  in 
fact  adversely  affect  such  party «  The  action  suffered  by  the 
plaintiff  must  be  different  from  that  suffered  by  the  public 
generally.   Garner  Vo   County  of  Du  Page,  8  Illa2d  155«   In 
Winston  Vo  Board  of  Appeals,,  supra g  the  court  held  that  an 
allegation  in  the  complaint  that  the  value  and  use  of  the 
property  of  the  plaintiff  would  be  affected  by  the  variance  was 
not  sufficient  inasmuch  as  such  allegations  are  mere  conclusions 
and  must  be  supported  by  pleading  specific  facts  which  show  a 
special  damage  to  the  property  of  the  plaintiffs   In  Counts  III  and 
IV  of  the  complaint  the  plaintiff  has  alleged  as  a  conclusion, 
unsupported  by  fact^  that  the  value  of  the  plaintiff's  property 
would  be  greatly  depreciated o  The  other  allegations  with  reference 
to  the  damage  which  would  result  to  the  public  generally  by  the 
maintenance  of  a  gift  shop  do  not  support  the  plaintiff's  right 
to  bring  a  suito   In  his  complaint  the  plaintiff  has  not  set  out 
the  character  of  the  business  conducted  by  the  defendant ,  nor  any 
facts  which  would  Indicate  that  there  would  be  substantial  damage 
done  to  any  of  the  adjoining  property,  much  less  that  his  own 
holdings  would  suffer  special  damage. 

The  plaintiff  on  October  29th5  at  the  time  when  he  moved 
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to  vacate  the  order  of  October  7?  19575  offered  an  amendment  to 

Count  III  of  his  complaint 5  which  amendment  set  "up  that  the  plain-= 

tiff's  property  lies  immediately  adjacent  to  that  of  defendant  Nelson| 

that  it  is  located  within  the  same  district  as  that  of  Nelson  and  is 

still  classified  under  the  village  ordinance  as  M  Residential*  (Notes 

In  the  abstract  it  is  stated  to  be  "A  Residential/'  but  an  examination 

of  the  record  indicates  that  the  amendment  set  it  up  as  "AA  Residential,,"] 

The  amendment  also  alleges  that  the  plaintiff  is  not  permitted  to  enjoy 

the  same  use  of  his  property  as  that  permitted  Nelson,  to-=wit,  use  as 

a  gift  shopo 

Whether  an  amendment  to  a  complaint  should  be  allowed  is  largely 

in  the  discretion  of  the  trial  court ,  and  in  the  proper  exercise  of 

its  discretion  the  court  may  grant  or  refuse  leave  to  file  the  amend= 

ment  in  accordance  with  the  facts  disclosed  in  the  particular  caseo 

30  IcL„P»  Pleadingj  seco  10^,   While  in  the  original  complaint  there 

was  no  allegation  that  the  property  of  the  plaintiff  was  in  the  same 

contiguous  district  as  that  of  the  defendant  Nelson^  under  our  view 

this  allegation  would  not  add  anything  to  the  complaint  which  would 

make  the  court's  order  of  dismissal  erroneous „  Plaintiff  attempts 

to  bring  himself  within  the  rule  requiring  that  he  show  special 

damage  to  his  property  by  his  allegation  in  his  amendment  that  he 

is  not  permitted  the  same  use  of  his  property  as  that  permitted  the 

defendant  Nelson  by  the  variance.   In  Moran  v«  Zoning  Board  of 

Appeals c  17  Ill»App.2d  280,  we  saidg 

""It  is  true  that  in  Winston  v.  Zoning  Board  of  Appeals^ 
supra,  on  a  motion  to  dismiss  the  complaint,  the  court  says 
that  in  order  for  the  plaintiffs  to  show  that  they  were 
aggrieved  by  the  decision  of  the  Zoning  Board  it  would  be 
necessary  for  them  to  allege,  for  example,  that  their  property 
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was  classified  in  the  same  district  as  the  land  in  question  but 
that  they  were  not  permitted  the  use  allowed  by  the  variance. 
However  5  reading  the  entire  opinion  in  the  Winston  case  it  is 
apparent  that  the  contention  of  the  plaintiffs  that  that  one 
allegation  standing  alone  was  sufficient  even  to  state  a  cause 
of  action  cannot  be  sustained," 

The  trial  court  did  not  abuse  its  discretion  in  refusing  to 
vacate  the  order  dismissing  the  suit  and  denying  the  plaintiff  the 
right  to  file  an  amendment  to  Count  III  of  the  complaint o   If  the 
amendment  had  been  incorporated  in  the  complaint,  it  would  not  affect 
the  correctness  of  the  court's  order  of  dismissal. 

The  order  of  the  trial  court  dismissing  the  suit  on  the 
groiuad  that  the  plaintiff  has  failed  to  show  by  his  complaint  that 
he  is  a  person  entitled  to  maintain  this  suit  is  a  proper  order. 
We  find  no  error  in  the  record  5  and  the  order  is  affirmed « 

Order  affirmed© 

Robson  and  Schwartz^  JJ.j  concuTo 
Abstract  only© 
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LEWIS  Ao  STAKER5  ) 

) 
Appellant,        )   APPEAL  FROM  MUNICIPAL 

) 
Y^  )      COURT  OF  CHICAGO, 

) 
COMMERCIAL  DISCOUNT  CORPORATION,      )     ^     fx    y     \1<L  K  ^'  Q 

Appellee*        )    -^^  ^^ 

MRo  PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE  OPINION  OF  THE  COURT, 

Suit  was  brought  by  Lewis  A,  Staker,  hereafter  referred 

to  as  the  plaintiff 5  an  attorney  of  Huntingtony  West  Virginia, 

for  attorney's  fees  alleged  to  be  due  from  Commercial  Discotint 

Corporation,  hereafter  referred  to  as  defendant.  The  case  was 

heard  by  the  court  without  a  jury.  The  court  found  the  issues 

against  the  plaintiff  and  for  the  defendant,  and  entered  judgment 

for  the  defendant,  from  which  judgment  the  plaintiff  appeals. 

On  September  6,  1956  the  defendant  wrote  the  plaintiff 

asking  him  to  represent  it  in  collecting  a  claim  for  $1^,863*83 

!  against  the  Polan  Industries,  Inc,  of  Huntington,  West  Virginia, 
The  claim  grew  out  of  transactions  between  the  Durabilt  Mfg,  Co,, 
of  Aurora,  Illinois,  and  the  Polan  Industries,  Inc,  The  Durabilt 

'     Mfg,  Co,  had  assigned  the  claim  for  a  valuable  consideration  to 
the  defendant  which  asked  the  plaintiff  to  represent  it  as  the 
creditor  and  owner  of  the  claim.  The  plaintiff  accepted  and 
the  parties  agreed  that  the  Commercial  Law  League  of  America 
rates  and  terms  should  apply,  and  on  September  I8,  1956  the 
defendant  sent  the  claim  to  the  plaintiff.  In  its  letter  of 
transmittal  the  defendant  suggested  that  the  plaintiff  make  one 
demand  on  the  debtor  for  payment,  giving  the  debtor  a  short  time 
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to  reply,  since  it  felt  that  a  suit  should  be  promptly  filed  in 
the  event  the  claim  was  not  paid  in  full  during  a  short  period. 
The  plaintiff  immediately  proceeded  to  work  on  the  claim. 
Letters  were  exchanged  between  the  plaintiff  and  the  defendant 
concerning  the  plaintiff's  negotiations  with  the  debtor  Polan 
Industries,  InCo,  which  was  endeavoring  to  settle  the  claim  by 
offering  to  make  installment  payments  on  the  account,,  No 
satisfactory  arrangements  having  been  arrived  at  with  reference 
to  payment  by  the  debtor,  on  October  18,  1956  the  plaintiff 
wrote  the  defendant  informing  it  that  the  debtor  had  suggested 
that  it  give  a  six=month  note  with  interest  at  6%,   which  it  would 
try  to  reduce  during  the  period,  if  it  were  able.  In  the  letter 
the  plaintiff  further  says 8  "I  am  sure  that  this  proposition 
would  not  be  acceptable  to  you,  as  no  doubt  you  would  expect  them 
to  make  some  sort  of  payment  in  the  meantime,  and  their  giving 
a  note  without  endorsement  or  security  would  not  at  this  time 
be  much  of  an  inducement,  and  it  may  be  that  a  suit  would  bring 
a  better  offer."  On  November  9th,  in  reply  to  that  letter,  the 
defendant  wrote  that  it  had  advised  the  Durabilt  Mfg.  Co,,  the 
original  owner  of  the  claim,  that  it,  the  defendant,  intended 
to  bring  suit|  that  Durabilt  Mfg,  Co,  for  business  reasons  did 
not  want  to  have  suit  brought  against  the  debtor,  and  so  it 
repurchased  the  claim  from  the  defendant.  The  letter  further 
stated  Ihat  Durabilt  had  received  no  payment  or  note  and  that 
it  wished  to  give  the  debtor  further  time  to  payo  The  defendant 
also  instructed  the  plaintiff  to  withdraw  the  claim  from 
collection  and  pursue  it  no  longer.  On  November  12th  the 
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plaintiff  wrote  the  defendant  demanding  a  fee  based  on  the  amount 
involved  under  the  rates  set  out  in  the  resolutions  of  the 
Commercial  Law  League  of  America,  which  amount  was  $l5  551o38o 
With  the  letter  the  plaintiff  submitted  a  bill  for  the  sum  in 
question.  On  November  l6th  the  defendant  wrote  plaintiff  stating 
that  the  plaintiff  was  "probably  entitled  to  be  paid  for  the  work 
done  on  the  claim"  and  that  it  had  expected  to  receive  a  bill 
for  reasonable  compensation  for  services  rendered  in  accordance 
with  resolutions  23  and  28  of  the  Commercial  Law  League  of 

America, 

of  America 
The  resolution! of  the  Commercial  Law  League  ^which  are 

pertinent  ares 

Resolution  16,  "Vtien  a  claim  is  paid  direct  to 
a  creditor 5  after  it  has  arrived  at  the  office  of  the 
receiver 5  and  after  demand  for  payment  has  been  made 
upon  the  debtor^  the  receiver  is  entitled  to  commissions 
according  to  the  recommended  fee  schedule,  *  *  ♦"^ 

Resolution  28.  "When  an  attorney  reports  a  claim 
to  be  uncollectible  without  suit  and  the  client  chooses 
not  to  sue,  the  attorney,  at  the  request  of  the  forwarder 
or  creditor,  shall  return  the  claim  without  charges « 
excepting  where  the  arrangement  under  which  the  claim 
was  placed  contemplated  suit  and  the  preliminary  work  of 
the  attorney  was  done  in  relianee  on  the  client's  good 
faith  in  the  matter 5  in  which  case  the  attorney  is 
entitled  to  reasonable  compensation  for  services 
rendered." 

The  plaintiff  contends  that  the  repurchase  of  the  claim 
by  the  original  debtor,  the  Durabilt  Mfg„  Co.,  constituted  a 
payment  to  the  defendant  since  it  had  dealt  with  the  plaintiff 
as  an  actual  creditor  and  owner  of  the  claim  by  assignment,  and 
that  therefore^  since  the  claim  had  been  paid  to  the  defendant, 
the  creditor,  the  parties  were  brought  within  the  purview  of 
resolution  16  of  the  Commercial  Law  League  of  America o 
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The  trial  court  had  found  that  the  purport  of  the 
letter  of  October  l8th  was  that  the  plaintiff  had  reported 
the  claim  uncollectible  except  by  suit,  and  that  consequently 
resolution  28  appliedo 

The  defendant  urges  that  there  is  nothing  in  the 
record  indicating  a  payment  either  by  the  debtor  or  on  its 
behalf  and  that  the  court's  finding  was  proper  with  reference 
to  the  meaning  of  the  letter  of  October  iBtho  It  also  urges 
that  there  is  nothing  in  the  record  except  the  letters  from 
the  plaintiff  to  the  defendant  indicating  that  the  plaintiff 
had  pursued  the  collection  of  the  claim  against  the  debtor  and 
that  such  letters  are  self-serving  and  should  be  disregarded. 

The  only  evidence  in  the  record  in  this  case  was 
introduced  by  the  plaintiff.  It  consisted  of  letters  and 
the  resolutlor:^of  the  Commercial  Law  League  of  America*.  It 
is  the  rule  that  where  the  evidence  is  solely  documentary  and 
where  the  only  duty  imposed  upon  the  trial  court  is  to  interpret 
the  contract  the  court  of  review  is  not  bound  by  the  conclusions 
of  the  trial  court  but  may  examine  the  documentary  evidence 
and  render  an  independent  decision  therefrom,,   5A  C^J.So 
Appeal  and  Error,  Sec,  l660|  Kunkle  v.  Johnson^  268  Illo 
kk2,  kh7o 

In  the  letter  of  October  l8,  1956  the  plaintiff 
informed  the  defendant  of  the  last  proposition  made  him  by  the 
debtor  and  stated  that  in  his  opinion  a  suit  would  bring  a 
better  offer o  This  letter  was  interpreted  by  the  trial  court 
to  mean  that  the  plaintiff  had  reported  the  claim  uncollectible 
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wlthout  suit  9  which  would  bring  the  parties  under  resolution  28 

of  the  Commercial  Law  League  of  America,  and  the  court  so  found. 
Under  that  resolution  the  plaintiff  would  be  entitled  to  reason- 
able compensation  for  services  actually  rendered  by  him,  and  the 
court  in  accordance  with  that  interpretation  suggested  that  the 
plaintiff  could  make  such  proof »  This  the  plaintiff  refused  to 
doo  The  court  thereupon  found  for  the  defendant  and  entered 
judgment  accordingly o  In  the  series  of  letters  exchanged 
between  the  parties  different  offers  made  by  the  debtor  were 
stated  and  considered «   In  previous  letters  somewhat  similar 
language  to  that  of  the  letter  of  October  l8th  was  usedo  This 
language  was  not  considered  by  the  defendant  as  a  statement 
that  the  claim  could  not  be  collected  without  suit  and  throughout 
the  correspondence  there  always  was  the  threat  of  suit  which  the 
plaintiff  was  using  in  his  endeavor  to  obtain  a  settlement.  The 
defendant  did  not  reject  the  offer  contained  in  the  plaintiff's 
letter  of  October  iSth,  and  until  it  did  so  that  letter  could 
not  properly  be  construed  as  an  out-and-out  determination  on  the 
part  of  the  plaintiff  that  the  debt  could  not  be  collected 
without  bringing  suit,  and  we  hold  that  the  trial  court  erred 
in  so  interpreting  the  language  used  in  that  letter « 

The  plaintiff  then  contends  that  he  should  receive 
full  compensation  as  provided  in  the  resolutions  of  the  Commercial 
Law  League  of  America,,  Resolution  16  provides  that  when  a  claim 
is  paid  directly  to  a  creditor  after  the  receiver  has  received 
it  and  made  a  demand  on  the  debtor  he,  the  receiver,  is  entitled 
to  commissions  as  provided  for  in  the  schedule  set  out  in  the 
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resolutions,,   In  this  case  the  defendant  was  not  acting  as  a  for- 
warder of  the  claimo   In  its  letters  it  asserted  that  it  had 
become  the  owner  of  the  claim  by  assignment  for  a  valuable 
consideration  and  that  at  the  time  when  it  sent  the  claim  to 
the  plaintiff  it  was  the  creditor  of  the  Polan  Industries,  Inc. 
It  is  asserted  that  the  reason  underlying  the  rules  of  the 
Commercial  Law  League  of  America  is  that  in  many  instances 
attorneys  might  spend  a  great  deal  ©f  time  fruitlessly  and 
without  compensation  in  attempting  to  collect  a  claim;  in  other 
cases  the  claim  might  be  collected  very  easily  and  the  attorney 
under  the  resolutions  would  then  be  entitled  to  the  full 
commissions  as  scheduled.  Thus  attorneys  who  take  claims 
under  the  resolutions  upon  a  contingent  basis  would  in  the 
course  of  time  receive  a  reasonable  compensation  for  the  time 
and  effort  expended  upon  the  volume  of  claims  sent  themo  In 
other  words,  it  would  be  an  evening  up  of  the  compensation  when 
a  number  of  claims  were  handled  by  the  attorney.   It  is  also 
asserted  that  the  purpose  underlying  resolution  l6  was  that 
the  debtor,  after  the  attorney  had  expended  time  and  effort 
in  attempting  to  collect  a  claim,  might  make  a  paymait  directly 
to  the  creditor,  in  which  case  the  plaintiff  might  have  difficulty 
in  proving  either  that  the  payment  was  actually  made  or  that  it  was 
made  because  of  the  efforts  put  forth  by  the  attorney*,  Resolution 
16  prevents  such  a  situation  from  arising.  There  is  nothing  In 
the  resolutions  which  would  prevent  either  the  original  creditor 
or  the  forwarder  from  withdrawing  his  claim  from  the  attorney  at 
any  time  up  to  the  time  of  payment  without  falling  under 
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resolutlon  16 » 

In  this  case  we  have  held  that  the  defendant  was  not 
entitled  to  withdraw  the  claim  under  the  provisions  of 
resolution  28.  The  claim  was  resold  to  the  Durabilt  Mfg,  Co., 
and^  while  the  record  is  silent,  it  must  be  presiimed  that  a 
satisfactory  compensation  was  paid  therefor.  If  the  purpose,  . 
and  it  is  apparent  that  it  was,  of  resolution  l6  was  to  obviate 
the  necessity  of  proof  of  his  activity  on  the  part  of  the 
attorney,  it  is  evident  that  the  same  reason  would  apply 
equally  where  the  claim,  after  effort  had  been  expended  in 
an  attempted  collection  by  the  attorney,  was  assigned  to  a 
third  party  for  a  consideration  before  withdrawal  from 
collectiono 

In  its  brief  the  defendant  agrees  that  at  the  time 
when  it  withdrew  the  claim  from  the  plaintiff  by  its  letter  of 
November  9?  1956,  since  it  no  longer  owned  the  claim,  it  had  no 
right  to  make  such  withdrawal,  but  it  argues  that  the  Durabilt 
Mfge  Coo,  the  then  owner  of  the  claim,  had  the  right  to  withdraw 
the  claim  from  the  plaintiffs  That  fact  is  immaterial  because 
the  question  is  as  to  whether  or  not  the  defendant,  after  it 
had  received  payment,  was  relieved  from  its  liability  to  plain- 
tiff under  the  terms  and  conditions  set  out  in  the  resolutions 
of  the  Commercial  Law  League  of  Americao  There  is  no  provision 
in  resolution  16  making  it  applicable  only  when  payment  is  made 
to  the  creditor  by  the  original  debtor.  All  that  is  required 
is  that  the  creditor  be  paido   If  the  amount  paid  the  creditor 
by  the  third  party  was  less  than  the  amoTint  of  the  claim,  the 
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burden  of  so  proving  woul.d  rest  upon  the  defendant.  No  such  proof 
was  offeredo  We  hold  that  under  resolution  l6  the  ..^rfdTTtnrfv  on 


November  9?  1956  had  no  right  to  withdraw  the  claim  from  the 
plaintiff  without  becoming  liable  for  the  commissions  set  out 
in  the  resolutions.  The  fact  that  the  Durabilt  Mfgo  Co.p 
after  the  claim  was  assigned  to  it,  had  the  right  to  withdraw 
the  claim  does  not  change  the  situationo 

The  defendant  also  argues  that  there  is  no  showing  in 
the  record  that  the  provision  of  resolution  16  was  complied  with 
by  showing  that  a  demand  had  been  made  upon  the  debtor,  and  it 
argues  that  the  plaintiff's  statements  in  his  letters  to  that 
effect  are  hearsay  and  should  be  disregarded,,  However  these 
letters  were  admitted  in  evidence  without  objection  and  with 
the  consent  of  the  defendant,  and  the  letters  in  reply,  written 
by  the  delenaant,  clearly  indicate  that  it  understood  and 
accepted  the  letters  as  being  trueo  Under  these  circumstances 
the  letters  may  properly  be  considered  as  proof  that  a  demand 
had  been  made  upon  the  debtor. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 

reversed  and  the  cause  is  remanded  with  directions  that  the 

court  enter  judgment  in  favor  of  the  plaintiff  and  against 

defendant  for  $15551.38  together  with  interests 

Reversed  and  remanded  with 
directions. 

Robson  and  Schwartz,  JJo,  concur. 
Abstract  onlyo 
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SEAY  &  THOmS,    INC.. 

Appellant » 
m,   JUSTICE  ROBSOF  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  appeal  by  defendant  from  a  judgment  based 
on  an  action  to  recover  damages  for  the  breach  of  an  oral 
contract  for  the  manufacture  and  delivery  of  certain 
restaurant  fixtures o  The  cause  was  heard  without  a  Jury, 
Defendant  contends  that  plaintiff's  complaint  did  not  state  a 
cause  of  action  under  the  Statute  of  Frauds,  111,  Rev«  Stat, 
1957,  chap„  121-1/2,  secc  ^5  and  that  the  court's  finding 
was  against  the  manifest  weight  of  the  evidence «, 

As  to  defendant's  first  contention,  subdivision  (1)  - 

of  the  Statute  of  Frauds  states  the  general  provision  that  a 

contract  to  sell  or  a  sale  of  any  goods  or  choses  in  action  of 

the  value  of  $500  or  more  ordinarily  is  not  enforceable  by 

action  unless  there  is  a  compliance  with  one  of  the  conditions 

prescribed,  namely,  actual  receipt  and  acceptance  by  the 

buyer,  part  payment  or  some  memorandum  in  writing  of  the 

contract  or  sale  signed  by  the  party  to  be  charged o  Subdivision 

(2)  states  in  parts 

".o.but  If  the  goods  are  to  be  manufactureu  by  the 
seller  especially  for  the  buyer  and  are  not  suitable 
for  sale  to  others  in  the  ordinary  course  of  the 
seller's  business,  the  provisions  of  this  section 
shall  not  apply," 
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The  first  paragraph  of  plaintiff's  amendment  to  amended 

complaint  recites  in  parts 

"That  on  the  5th  day  of  January,  AoDo  1956,  at 
Chicag®,  Illinois,  in  consideration  that  the  plaintiff 
would  make  and  order  for  the  defendant  at  its  request 
and  deliver  to  said  defendant o » othe  following  goods. ooo 
The  defendant  promised  the  plaintiff  to  accept  from 
said  plaintiff  the  said  merchandise,  when  the  same 
should  be  so  made,  and  to  pay  to  the  plaintiff  the 
said  price  for  the  same  on  the  delivery  thereof 
as  aforesaidc" 

Paragraph  two  of  plaintiff's  amendment  to  amended 

complaint  states g 

"That  the  aforesaid  goods,  fixtures  and  wares 
were  manafactured  by  the  plaintiff  especially  for  the 
defendant,  as  specifically  ordered  by  the  defendant; 
that  these  goods  are  not  suitable  for  sale  to  others  in 
the  ordinary  course  of  the  plaintiff's  business,  and 
were  manufactured  according  to  the  defendant's  specific 
cations  and  measurements  as  per  plan  set  up  by  the 
defendant  and  the  plaintiff o** 

Defendant's  answer  denied  the  allegations  of  plaintiff's  complaint 

and  affirmatively  pleaded  the  Statute  of  Frauds „  We  are  of  the 

opinion  that  the  complaint  adequately  states  a  cause  of  action 

(under  Subdivision  (2)),  which  avoids  the  Statute  of  Frauds-, 

As  to  defendant's  second  contention  that  the  court's 

finding  was  against  the  manifest  weight  of  the  evidence,  the 

record  reveals  that  defendant,  a  real  estate  management  company, 

leased  space  in  a  building  in  Chicago,  Illinois,  to  one  Adornetto 

for  use  as  a  restaurants   In  Jiily  or  August  of  1955,  plaintiff, 

who  was  in  the  business  of  designing  and  manufacturing  restaurant 

fixtures,  discussed  with  Adornetto  the  manufacturing  of  certain 

formica  top  tables  and  submitted  plana  therefor «  Adornetto 

made  a  $^0  down  payment o  Some  time  thereafter  Adornetto 's 
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whereabouts  and  solvency  came  into  question.  In  January  oT 
1956 J  plaintiff's  vice  president,  Naiditch,  had  a  conference 
with  Seay,  president  of  defendant,  Skrivan,  attorney  for 
defendant,  and  Korbus,  a  construction  engineer  for  defendant. 
At  that  time  plaintiff,  through  Naiditch,  presented  to  defendant 
a  contract  which  recited  the  description  and  prices  of  the  Items 
in  questiono  Plaintiff  had  not  as  yet  commenced  the  manufacture 
of  any  equipment  on  Adornetto's  orders  because  it  was  waiting 
for  the  balance  of  the  down  payment.  There  is  a  conflict  In 
the  testimony  as  to  whether  the  ensuing  conversation  resulted 
in  a  contract  between  plaintiff  and  defendant  for  the  manufacture 
and  purchase  of  the  items  originally  destined  for  Adornetto. 
Naiditch  testified  that  Seay  agreed  to  become  a  party  to  the 
contract  covering  tliE  goods  purchased  by  Adornetto.  Seay 
denied  this«  In  November  or  December  Korbus  picked  up  certain 
blueprints  and  signed  plaintiff's  receipt  which  reads: 

"Received  plans  and  specifications  for  equipment  ordered 
by  Seay  &  Thomas  -  For  new  coffee  shop  at  320  N» 
Dearborn  St,  -  Chicago,  Illinois," 

Korbus  said  he  was,  in  reality,  picking  up  the  plans  for 

Adornetto,  Though  the  Adornetto  lease  did  not  require  it, 

defendants  then  spent  $1,250  in  preparation  for  the  putting 

in  of  the  goods  in  question.  This  was  done  at  a  time  when 

their  supposed  tenant,  Adornetto,  owed  three  months  rent  and 

before  the  eventual  tenant  for  the  premises  was  determined. 

Plaintiff  proceeded  to  have  the  merchandise  manufactured  and 

defendant  refused  to  either  accept  it  or  pay  the  purchase  price. 


* 


The  law  is  well  established  that  when  a  cause  is  tried 
without  a  Jury  the  determination  of  the  credibility  of  witnesses, 
the  weight  to  be  accorded  their  testimony,  are  matters  within 
the  province  of  the  trial  court  and  its  determination  as  to 
questions  of  fact  will  not  be  disturbed  unless  chey  are 
against  the  manifest  weight  of  the  evidence,  Eleopoulos  v. 
City  of  ChicagOo  3  111. 2d  2^7,  253  (195^)?  McGuire  Vo  Pure ell. 
7  Illo  Appo2d  if07,  ^12  (1955). 

From  our  examination  of  the  record,  we  are  of  the 
opinion  that  we  would  not  be  justified  in  holding  that  the 
trial  court's  findings  were  against  the  manifest  weight  of 
the  evidence o  The  judgment  of  the  trial  court  is  affirmedo 

Judgment  affirmedo 

McCormick,  P.  J«,  and   Schwartz,  J, 5  concuTo 
Abstract  onlyo 
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SEAGRAM  DISTILLERS  COMPANY,  a 
division  of  THE  HOUSE  OF 
SEAGRAM,  INC  05  a  Delaware 
corporation. 

Appellee, 
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GUY  ARMANETTI  d/b/a  ARMANETTI 
LIQUORS,  et  alo. 

Appellants c 
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INTERLOCUTORY  APPEALS 
FROM  CIRCUIT  COURT  j 
COOK  COUNTYo 


BEN  ZIMMERMAN,  et  al,. 

Appellants o 
MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE  COURT » 

This  is  an  interlocutory  appeal o  The  two  plaintiffs, 
Seagram  Distillers,  Inc.  and  Browne- Vintners Co,,  Inc*,  brought 
separate  suits  in  the  Circuit  Court  of  Cook  County  against  a 
total  of  nineteen  defendants,  all  of  whom  are  engaged  in  the 
retail  liquor  business  in  Chicago^  or  its  immediate  vicinity, 
seeking  equitable  relief  under  Section  2  of  the  Illinois  Fair 
Trade  Act,  The  trial  court  denied  the  motions  of  defendants  to 
dismiss  the  complaints,  as  amended,  and  granted  the  motions  of 
plaintiffs  for  temporary  injunctions  prohibiting  the  various 
defendants  from  advertising,  offering  for  sale,  or  selling  products 

distributed  by  plaintiffs  at  less  than  the  prices  stipulated  by 

into 
plaintiffs  under  certain  contracts  entered* by  plaintiffs  pursuant 
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to  the  Fair  Trade  Act  of  Illinois.  Defendants  appealed  from  these 
orders  and  in  this  court  the  appeals  were  consolidated,, 

Defendants  contend  that  the  temporary  injunctions  should 
not  have  been  granted  because  (1)  the  complaints  failed  to  allege 
that  defendants  acquired  the  merchandise  in  controversy  with 
knowledge  that  it  was  subject  to  the  provisions  of  fair  trade 
contracts  I  (2)  that  injunctive  relief  is  not  an  appropriate  remedy 
for  violations  of  the  Illinois  Fair  Trade  Act  5  and  (3)  that  the 
complaints  based  upon  the  contracts  in  question  do  not  allege 
sufficient  facts  to  grant  the  temporary  injunctionso 

The  complaints  allege  that  plaintiffs  are  engaged  in  the 
business  of  selling  and  distributing  alcoholic  beverages  throughout 
the  United  States  under  certain  trademarks  and  brand  names 5  that 
plaintiffs  are  the  sole  distributors  of  such  branded  products  in 
Illinois  5  that  plaintiffs  are  parties  to  Fair  Trade  contracts  with 
a  number  of  retailers  in  Illinois  §  that  the  prices  stipulated  by 
plaintiffs  in  accordance  with  these  contracts  were  made  known 
generally  to  the  trade  and  particularly  to  defendants 5  that  notwith- 
standing the  provisions  of  the  contracts  and  the  demands  of  plain- 
tiffs, the  defendants  refused  to  discontinue  selling  or  offering 
for  sale  products  distributciS  by  plaintiffs  at  less  than  the 
stipulated  prices.  The  complaints  conclude  with  allegations  that 
the  conduct  of  defendants  has  done  irreparable  damage  to  the  good 
will  of  plaintiffs  and  contain  prayers  for  injunctive  relief,  costs, 
and  such  further  relief  as  the  court  may  deem  just. 

Attached  to  each  complaint  as  exhibit  ""A"  is  a  copy  of  a 
contract  between  one  of  the  plaintiffs  and  a  retail  liquor  dealer. 
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The  contracts  are  virtually  identical  except  for  the  parties  and 
provide,  in  substance,  that  the  retailer  will  not  sell,  advertise, 
or  offer  for  sale  in  Illinois  branded  products  distributed  by  the 
plaintiffs  at  a  resale  price  which  differs  from  that  which  the 
plaintiff  may  stipulate  by  schedule  from  time  to  time^  The  contracts 
designate  plaintiffs  as  owners  and  provide  that  the  various  price 
schedules  shall  be  considered  a  part  of  the  contracto 

The  pertinent  portions  of  the  Illinois  Fair  Trade  Act 
provide  as  follows  (111,  Rev,  Stat. 5  1957$  chap,  121=1/2,  pars, 
188,  189)8 

"No  contract  relating  to  the  sale  or  resale  of  a 
commodity  which  bears,  or  the  label  or  content  of  which  bears, 
the  trade  mark,  brand  or  name  of  the  producer  or  owner  of  such 
commodity  and  which  is  in  fair  and  open  competition  with 
commodities  of  the  same  general  class  produced  by  others 
shall  be  deemed  in  violation  of  any  law  of  the  State  of 
Illinois  by  reason  of  any  of  the  following  provisions 
which  may  be  contained  in  such  contracts 

"(1)  That  the  buyer  will  not  resell  su^h  commodity 
except  at  the  price  stipulated  by  the  vendor, 

"(2)  That  the  producer  or  vendee  of  a  commodity 
require  upon  the  sale  of  such  commodity  to  another,  that 
such  purchaser  agr©®  that  he  will  not,  in  turn,  resell 
except  at  the  price  stipulated  by  such  producer  or  vendee » 

f   *   T 

"Wilfully  and  knowingly  advertising,  offering  for 
sale  or  selling  any  commodity  at  less  than  the  price 
stipulated  in  any  contract  entered  into  pursuant  to  the 
provisions  of  section  1  of  this  Act,  whether  the  person  so 
advertising,  offering  for  sale  or  selling  is  or  is  not  a 
party  to  such  contract,  is  unfair  competition  and  is 
actionable  at  the  suit  of  any  person  damaged  thereby," 

The  defendants,  with  reference  to  their  first  contention  that 

the  complaints  do  not  allege  that  defendants  had  knowledge  of  the 

contracts  between  plaintiffs  and  other  retailers  at  the  time  of 

purchasing  products  from  plaintiffs  for  resale,  argue  that  such  an 
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omission  from  the  complaints  was  a  fatal  error,  -while  plaintiffs 
urge  that  any  unawareness  on  the  part  of  defendants  was  a  matter 
peculiarly  within  their  knowledge  and  could  at  best  constitute  an 
affirmative  defense o  While  the  complaints  do  not  allege  that 
defendants  had  knowledge  of  plaintiffs '  fair  trade  contracts  er 
the  prices  stipulated  pursuant  thereto  when  they  acquired  the 
merchandise  in  question^  they  do  allege  that  defendants  had  such 
knowledge  at  the  time  of  making  the  sales «  Defendants  do  not   ■  - 
disclaim  knowledge  of  plaintiffs'  fair  trade  contracts  at  the 
time  they  acquired  their  merchandise o  Lack  of  knowledge  is  an 
affirmative  defense*   James  Heddon's  Sons  v,  Callender^  29  F„  Suppo 
579*  The  defendants  did  not  interpose  such  a  defense o  Had  they 
purchased  without  knowledge  they  should  have  so  statedo  This 
they  failed  to  do » 

We  must  next  consider  defendants'  second  contention  of 
whether  injunctive  relief  is  an  appropriate  remedy  for  an  alleged 
violation  of  the  Illinois  Fair  Trade  Act,  Although  the  propriety 
of  such  relief  has  never  been  directly  in  issue  in  this  State,  our 
courts  have  tacitly  approved  it  heretofore.   See  Sunbeam  Corp,  Vo 
Central  Housekeeping  ^fart^  Inc..  2  Illo  App,2d  9^'^    (19^);  Old  Fort 
Dearborn  Wine  and  Liquor  COo  v.  Old  Dearborn  Distributing  Coe,  28? 
Illo  Appo  187  (1936)5  Seagram  Corp.  v.  Old  Dearborn  C0c»  363  111. 
610  (1936)5  Triner  Corporation  Vo  McNeil.  363  111.  559    (1936 )| 
Triner  Corporation  Vo  Oransky.  365  Illo  19  (1936).  In  Triner 
Corporation  v»  McNeil,  supra ,  the  court  noted  that  the  propriety 
of  the  relief  was  not  being  assailed o  Nor  has  it  been  assailed  in 
any  subsequent  case  under  the  Illinois  Act.  The  Court  of  Appeals 


'f 


°5- 

for  the  Seventh  Circuit  has  given  approval  t(9  the  remedy.  In 
Economy  Food  &  Liquor  Co«  Vo  Frankfort  Distillers  Corp.,,  232  F»2(3! 
^10  (7th  Cir.  1956),  the  court  affirmed  the  dismissal  of  a  retailer's 
complaint  for  a  counter^- in  junction  against  a  distiller  on  the 
ground  that  the  complaint  constituted  an  indirect  attack  on  an 
Injunctional  order  granted  in  favor  of  the  distiller  under  the 
Fair  Trade  Act  of  Illinois »  — — o^. 

The  defendants  rely  on  Calvert  Distillers  COo  v,  Wish,"'^ 
1958  GCH  Trade  Cases,  pare  68921  (DoC,  NcD„  111. 5  1957),  in  which, 
under  similar  circumstances,  injunctive  relief  was  denied o  '  We  have" 
scrutinized  that  opinion  and  find  in  it  no  support  fo^r  the  argument 
of  the  defendants o  While  it  is  true  that  the  court  denied  equitable 
relief  on  the  basis  of  plaintiff's  failure  to  exhaust  whatever  legal 
remedy  might  have  been  available  to  it  under  the  Illinois  Act,  the 
opinion  rests  on  the  court's  discretion  to  grant  or  deny  injunctive 
relief  and  the  court's  finding  that  the  alleged  damages  were  too 
speculative  to  satisfy  the  requisite  jurisdictional  amount.  Nowhere 
does  the  opinion  suggest  that  the  Illinois  Act  precludes  eqii.i'tabl.% 
relief  in  fair  trade  cases^o  The  defendants,  however,  insist  that 
injunctive  relief  is  proper  in  fair  trade  cases  only  where  the 
particular  act  contains  specific  provision  for  such  relief.  The 
Illinois  Act  contains  no  such  provision,  although  the  acts  of  Idaho, 
Maine,  Michigan,  New  Hampshire,  Ohio,  Rhode  Island,  and  Washington  do. 
In  this  respect  and  others  the  language  of  the  South  Carolina  Act 
is  similar  to  that  of  the  Illinois  Acto  In  Miles  laboratories  Vo 
Seignious,  30  Fo   Supp.  5^9  (D.C,  EoD.  S.Car^  1939),  the  court 
approved  the  enforcement  of  that  act  by  injunction  as  follows  /•   (?i?^). 
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"A  statute  normally  creates  or  defines  a  right,  it  may 
or  may  not  provide  a  remedy^  but  the  courts  are  never  powerless 
to  enforce  a  right  because  of  douibt  as  to  the  nature  of  a  Just 
remedy.  The  entire  process  of  injunction  in  equity,  and  in 
fact  the  courts  of  chancery  themselves,  first  grew  out  of  the 
inability  of  courts  of  common  law  of  England  to  grant  appropriate 
relief  in  certain  cases 5  thereby  suggesting  to  litigants,  who 
were  possessed  of  a  right  without  a  remedy,  to  apply  to  the 
King  for  relief^  and  thereupon  the  King  delegated  to  his 
chancellor  the  power  to  grant  equitable  remedies,  including 
injunctiono  When  any  right  exists,  and  a  proper  showing  is 
made  that  the  possessor  of  that  right  is  without  adequate 
remedy  at  law,  he  has  the  privilege  of  seeking  equitable  relief, 
and  this  is  true  regardless  of  whether  the  right  "has  its  origin 
in  the  common  law,  or  in  a  statute »  The  power  to  administer 
injunctive  relief  stems  back  to  the  peculiar  origin  and  development 
of  the  courts  of  chancery^  it  is  not  ordinarily  a  statutory  grant 
of  power  to  the  court, 

'"But  while  no  authority  within  the  statute  is  necessary 
for  the  administration  of  such  relief,  yet,  in  this  statute  it 
so  happens  that  the  legislature  has  indicated  that  such  relief 
is  intended.  It  defines  certain  conduct  as  'unfair  competition* 
and  when  it  used  those  words,  it  used  words  that  have  a  technical 
meaning.  It  has  long  been  recognized  that  injunction  is  a  proper 
remedy  against  unfair  competition,'" 

¥e  are  in  accord  with  the  views  advanced  by  the  District  Court  in 
South  Carolina  and  can  find  no  merit  in  the  argument  that  the  Illinois 
Fair  Trade  Act  may  be  enforcefi  only  by  aa  actiOiil  at  law  for  damages. 

Defendants*  third coat ent ion  is  whether  plaintiffs  were 
entitled  to  temporary  injunctions  on  the  basis  of  the  facts  set  forth 
in  the  complaints.  It  is  well  settled  that  a  party  seeking  a  temporary 
injunction  need  only  show  in  his  complaint  that  he  raises  a  fair 
question  as  to  the  existence  of  the  right  he  seeks  to  enforce  and 
that  the  probability  of  his  ultimate  success  is  sufficient  to  justify 
a  preservation  of  the  status  quo  pending  the  final  determination  of 
that  question.  Schuler  v.  Wolf,  372  111.  386,  389  (1939 )|  Nestor 
Johnson  Mfgp  Cop  v.  Goldblatty  371  Illo  570,  57^  (1939 )|  Chicago 
Motor  Coach  Co.  v.  Budd.  3^+6  111,  App,  385,  390  (1952),  Do  the 
contracts  upon  which  plaintiffs  rely  present  a  justifiable  issue  under 
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the  Fair  Trade  Act  of  Illinois  with  some  probability  of  success  on 

the  part  of  plaintiffs? 

j 

Defendants  argue  that  the  contracts  in  question  may  not 
be  employed  to  invoke  the  protection  of  the  Act  for  three  reasonsg 
(1)  that  the  contracts  do  not  contain  the  immediate  vendor- vendee 
relationship  required  by  the  Act 5  (2)  that  the  contracts  lack 
mutuality  and  consideration,  and  (3)  that  the  plaintiffs  are  not 
the  proper  parties  to  enter  into  such  contracts  inasmuch  as  they 
are  neither  the  producers  nor  the  owners  of  the  trade-marked 
products o  Each  of  the  foregoing  arguments  presents  a  legal  question 
which  has  not  yet  been  resolved  in  this  State,  We  need  not  reach 
an  ultimate  decision  of  those  questions  at  this  time 5  but  must 
determine  only  if  on  the  basis  of  authority  on  which  plaintiffs 
rely  there  is  a  reasonable  probability  of  the  ultimate  resolution 
of  those  questions  in  their  favor  o 

There  appears  to  be  ample  authority  in  support  of  plain- 
tiff S*  contention  that  the  contracts  in  controversy  fall  within  the 
scope  of  the  Act  although  there  is  no  vendor- vendee  relationship 
between  the  parties  to  the  contracts  and  plaintiffs  are  exclusive 
distributors  rather  than  the  outright  owners  of  the  trade-marks 
or  brand  names  for  which  protection  is  sought «  In  General  Electric 
Co.  V.  Kimball  Jewelers,  333  ffess,  665,  132  N.E,2d  6^2  (1956),  the 
Supreme  Judicial  Court  of  Massachusetts  held  that  the  provisions  of 
the  Massachusetts  Act  identical  to  those  of  the  Illinois  Act  now 
under  consideration  permitted  a  producer  to  enter  into  a  fair  trade 
contract  with  a  retailer,  although  the  producer  traded  only  with 
wholesalers  who  in  turn  supplied  retailers  with  the  merchandise  in 


i 


I 


-8- 

question.  There  the  court  said  (132  N.Eo2d  at  655) g 

"The  contract  gives  the  dealer  the  benefit  of  the  price 
support  afforded  by  General  Electric 's  price  lists=-not 
only  the  one  attached  to  the  contract  but  any  subsequent 
ones  while  the  contract  is  in  effect.  The  furnishing  of 
a  current  price  list  is  the  mainspring  that  continues  the 
operation  of  the  scheme o   See  Doyle  v.  Dixon,  97  Wfesso  208o 
2135   Wit  Vo  Commercial  Hotel  Co.,  253  Masso  56^,  572-=573, 
1^9  N.Eo  609.   It  was  held  in  Chandler,  Gardner  &  Williams j 
Inc. 5  V,  Reynolds,  250  Masso  309,  1^5  N.E,  i+76,  which  was 
a  suit  in  equity  to  enforce  the  restrictive  provisions  of 
a  contract  of  employment  where  the  employer  reserved  to 
itself  the  exclusive  privilege  of  discharging  the  employee^ 
that  the  contract  of  emplojrment  did  not  lack  consideratlona 
It  has  been  settled  that  contracts  similar  to  the  one  intro- 
duced in  evidence  in  this  case  are  supported  by  sufficient 
consideration,,   Houbigant  Sales  Corp^  Vo  Woods  Cut  Rate 
Store,  123  N.  J.   Eq:o  ^0,  ^3-^^,  hV-^hB,   I96  Ao  6835  General 
Electric  COo  v.  Masters,  Inc.,  307  N.  Yo  229,  120  NoEo2d  802, 
appeal  dismissed  sub  nomine  Masters,  Inc o  v.  General 
Electric  Coo,  3^8  U.  So  892,  75   So  Cto  215,  99  Lo  Ed,  701| 
General  Electric  Coo  Vo  S«  Klein=on-=the=  Square,  InCp,  Sup,, 
121  Ne  YoSo2d  370   Seagram  Distillers  COo  Vo  Corenswet, 
Tenn.,  281  S«W„2d  657,  66I0  Wllliston,  Contracts  (Rev, 
ed.)  s,  102o  The  execution  of  the  contract  by  the  dealer 
might  well  have  been  thought  to  be  a  benefit  to  him.  other,, 
wise  he  would  not  have  signed  ito  He  might  well  have 
thought  that  the  making  of  the  contract  would  tend  to  free 
him  from  cut  rate  competition,  or  l©sg®a  the  competition, 
in  one  branch  of  his  business  and  that  the  more  signers  the 
plaintiff  secured  in  the  trade  area  served  by  the  dealer 
the  better  it  would  be  for  the  dealer.  The  dealer  executed 
the  contract  freely  and  voluntarily  and  secured  for  his  own 
benefit  the  establishment  of  a  fair  trade  program." 

And  in  Norman  Mo  Morris  Corporation  v.  Hess;  Brothers,  InCp,  2k3   Fo2d' 

27^  (3rd  Cir.  1957),  the  Court  of  Appeals  for  the  Third  Circuit 

held  that  an  exclusive  distributor  for  the  entire  United  States 

could  enter  into  valid  fair  trade  contracts  with  retailers  in 

Pennsylvania o  The  court  noted  that  the  Pennsylvania  Act,  like  the 

Illinois  Act,  designates  the  party  who  may  stipulate  resale  prices 

only  as  "vendor »"  There  the  court  found  support  in  decisions  by 

the  courts  of  New  York,  New  Jersey  and  California,  but  relied 

particularly  on  the  opinions  of  the  United  States  Supreme  Court 
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and  the  Illinois  Supreme  Court  in  the  Old  Dearborn  and  Triner  cases, 

emphasizing  that  in  those  cases  a  distributor  and  not  the  producer 

or  owner  of  the  trade-mark  had  stipulated  the  resale  price « 

In  General  Electric  Co  a  Vo  Kimball  Jewelers ^  supra ^  the 

Massachusetts  court  also  held  that  there  was  sufficient  consideration 

to  support  the  contract,,  On  this  point  the  court  reasoned  as  follows? 

(132  N.Eo2d  656 )s 

"A  fair  trade  contract  may  be  made  between  a  producer  and 
a  retailer  who  do  not  trade  directly  with  each  other.  The 
statute  applies  not  only  to  contracts  between  the  parties , 
but  to  any  contract  'relating  to  the  sale  or  resale  of  a 
commodity' 5  whether  the  sale  is  between  the  parties  or  not, 
because  the  object  is  to  protect  the  trade  mark,  brand  or 
name  of  the  producer  or  owner j  whoever  makes  the  sale. 
General  Electric  Co.  Vo  Masters,  Inc.,  307  N,  Y,  229, 
."  120  N,E.2d  802^  SftpiDeal  dismissed  sub  nomin©   Jfesters,  Inc.  Vo 
■  -General  Electric  Co.,  3^8  U»  S,  892,  ^^   S.  wt,  215,  99  Lo  Ed. 
701 I  General  Electric  Co,  v,  Sabreen,  D.  C,  128  F,  Supp.  900. 
Seagram  Distillers  Co.  Vo  Corenswet,  Temioj  28l  S,W,2d  657.'" 

The  contracts  in  the  instant  case  provide  that  tfe®  "owner'*  reserves 

the  right  to  change  the  schedule  of  prices  from  time  to  time  upon 

five  days'  written  notice  to  the  retailero 

We  believe  that  the  foregoing  cases  and  the  cases  cited 
therein  give  the  plaintiffs  a  tenable  position  which  justified  the 
issuance  of  the  temporary  injunctions  by  the  trial  court. 

¥e  decline  to  pass  on  the  constitutional  question  raised 

by  defendants.  This  court  has  jurisdiction  on  an  interlocutory  appeal 

to  review  constitutional  questions.  People  v.  Kostaken,,  10  111. 2d  5^+9$ 

^^^    (1957) I  Webb  v.  ^ferozas^  268  Illo  App,  338  (1932)?  Klever  Shampay 

Karpet  Kleaners«  Inc.  v.  City  of  Chicago,  238  111.  App,  291  (192 5) o 

However,  we  do  not  believe  that  the  trial  court  in  issuing  the  temporary 

orders  passed  on  any  constitutional  defense  which  might  be  available 

to  defendants  in  a  trial  on  the  merits. 

Orders  affirmed© 
McCormick,  P.  J.,  and  Schwartz,  J,,  concuTo 

Abstract  onlyo 
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DURALLIUM  PRODUCTS  CORPORATION,       ) 
an  Illinois  corporation,  ) 

) 
Appellee,    )   APPKAl  FROM  SUPERIOR 

) 

Vo  )    COURT,  COOK  COUNTY, 

LORDELL  CORPORATION,  an  ) 

Illinois  corporation,  ^      ^    g\    T     iC^ 


19  1.4-^576 


Appellant o 
MR,  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendant  appeals  from  a  summary  judgment  declaring 
that  a  contract  for  the  purchase  of  500  machines  was  void  as 
to  all  except  100  of  them,,  While  other  grounds  are  urged 
upon  us,  we  need  consider  only  the  question  vital  to  all 
summary  judgments  of  this  character,  that  is,  was  there  a 
"genuine  issue  as  to  any  material  fact."   (Practice  Aet  (Illo 
ReVo  State  1957,  cho  110,  paro  57)^   Allen  v«  Meyer,  1^  Illo2d 
28if  c )  The  Supreme  court  in  the  case  cited  states  that  the  use 
in  a  proper  case  of  summary  judgment  procedure  should  be 
encouraged o  That  is  and  has  been  the  understanding  of  this 
court,  but  the  instant  case  is  far  from  being  one  in  which 
such  procedure  is  proper  <, 

Plaintiff  gave  defendant  an  order  for  500  Duramolci 
Dispensers  at  $70  each  and  then  provideds   "Release  100  at 
once.   Balance  on  our  written  notice »"  The  acceptance  of  the 
order  is  not  disputed „  On  its  face  it  constitutes  a  contract 
for  500  machines  at  the  price  specified »   In  the  absence  of  a 
specific  date  for  delivery  or  shipment,  the  law  implies  a 
reasonable  time.   Sanborn  v«  Benedict,  7&   Illo  309  (1875) 
(buyer  said  he  would  notify  seller  when  he  would  call  for  goods)' 
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Lehigh  Valley  Coal  Co,  Vo  Curtis,  22  111,  Appc  39^  (1886)  (goods 
were  to  be  "delivered  as  ordered"  by  buyer )|  Earl  Mfg„  Co„  v,. 
Summit  Lumber  Co..  125  Ili«  App.  391  (1906)  and  Tupman  Thurlow 
Co.,  Inco,  Ve  Cook.  3^2  Illo  Appo  3^  (1951)  (no  time  specified 
for  delivery)!  Doehler  Die  Casting  COo  v«  Correct  Measure  Co,, 
307  Pa=  187,  160  Ao  772  (1932)  (goods  were  "to  be  shipped  as 
specified")!  Surplus  Properties  Corpc  Vo  United  States,  100  F, 
Suppe  939  (1951)  (seller  was  to  "hold  for  shipping  instructions"), 
See,  also,  2  Wllliston  on  Sales,  Sec  h^l    (ReVc  Bd.  19^8)5  loLoP. 
Sales  SeCc  82 «   Plaintiff  seeks  by  parol  evidence  presented  by 
affidavit  and  deposition  to  prove  that  the  true  meaning  of  the 
contract  is  that  the  order  was  binding  only  as  to  100  machines, 
and  that  the  balance  was  subject  to  its  optional  order  from  time 
to  time,,   Here  there  Is  a  sharp  conflict « 

Perbohner,  vice-president  of  plaintiff  company,  in 
his  affidavit  says  that  the  figure  500  represented  only  its 
estimate  of  the  number  of  units  which  would  eventually  be  sold; 
that  he  told  Wellman,  president  of  defendant  company,  that  plain- 
tiff would  not  obligate  itself  to  purchase  more  than  100  units; 
that  Wellman  advised  him  he  could  not  get  the  lowest  price  from 
his  suppliers  on  an  order  for  100  units;  that  such  a  small  order 
would  not  give  him  the  prestige  necessary  to  obtain  credit,  and 
suggested  that  plaintiff's  order  reflect  the  possibility  that 
500  Dtiramold  Dispenser  units  might  eventually  be  ordered, 
manufactured  and  sold,  and  thereby  assist  him  with  his  suppliers; 
that  plaintiff  accepted  the  suggestion  and  thereby  it  was  agreed 
that  only  100  such  units  would  be  manufactured,  and  additional 
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orders  would  be  given  if,  as  and  when  affiant  felt  that  more  than 

100  dispenser  units   could  be  soldo  Perbohner  testified  that  to 

confirm  the  understanding  a  letter  was  prepared  which  was  signed 

by  both  parties c  That  letter  referred  to  the  purchase  order  of 

March  13?  1952,  and  then  stateds   "We  [plaintiff]  wish  to  have  it 

understood  that  the  100  are  to  be  immediately  released,  but  further 

shipments  are  to  be  made  on  our  written  order  only."  The  substance 

of  Perbohner 's  testimony  is  denied  by  Wellman  in  his  affidavit  of 

defense  and  in  his  discovery  deposition.  He  states  that  the  figure 

500  was  the  number  to  be  manufactured  and  soldo  His  denial  is 

explicit  and  definite »  The  issue  of  fact  is  a  sharp  one.  The 

letter  of  March  19^  1952?  from  which  we  have  quoted,  does  not  on 

its  face  support  plaintiffs  position o  It  is  true  that  there  are 

certain  facts  in  the  affidavit  and  deposition  from  which  plaintiff 

was  entitled  to  draw  inferences  favorable  to  its  side,  but  they 

are  far  from  conclusive  of  the  is  sues o 

The  judgment  is  reversed  and  the  cause  is  remanded 

with  directions  to  deny  the  motion  for  siimmary  judgment,  and 

to  set  the  case  for  trial» 

Judgment  reversed  and  cause 
remanded  with  directions, 

McCormick,  Pc  Jo,  and  Robson,  Jo,  concur. 
Abstract  onlyo 
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GLORIA  HARRIS,  Administrator  of  the   ) 
Estate  of  WILLIAM  HARDAWAY,  Deceased,  ) 

) 

Appellant,        )   APPEAL  FROM 

) 
V.  ) 

)   MUNICIPAL  COURT 
AETNA  INSURANCE  COMPANY,  Inc.,        ) 


) 

Appellee.         )   OF  CHICAGO 

) 
) 
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MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  which  seeks  to  obtain  construction 
by  this  court  of  certain  language  in  certain  insurance  policies. 

A  motion  to  dismiss  an  amended  statement  of  claim  was 
filed  by  defendant.   The  order  entered  by  the  court  after  an 
argument  on  the  motion  to  dismiss  is  as  followss 

" ORDER 
This  cause  coming  on  for  hearing,  on  motion  of  defendant  hereto- 
fore entered  March  5s  1958,  to  strike  Amended  Statement  of  Claim, 
and  the  Court  being  fully  advised  in  the  premises,  sustained  said 
motion  and  thereupon  it  is  ordered  by  the  Court  that  the  Amended 
Statement  of  Claim  be  and  the  same  is  hereby  stricken." 

It  is  a  primary  rull  that  the  court  speaks  by  its  order. 
This  order  does  not  dismiss  the  cause  of  action.   It  strikes  an 
amended  statement  of  claim.   The  cause  of  action  is  therefore  still 
pending  in  the  lower  court.  111.  Rev.  Stat.,  Chapter  110,  S-77^'i;-"'i 
provides  that  appeals  will  lie  to  review  final  Judgments,  orders, 
or  decrees.   An  order  of  court  which  leaves  the  cause  still 
pending  in  the  lower  court  is  not  appealableo 
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In  the  case  of  Aetna  Plywood  &  Veneer  Co.  v.  Roblneau, 
336  111.  App.  339 »  an  order  below  which  dismissed  the  complaint 
on  the  ground  that  the  complaint  was  substantially  Insufficient 
at  law  and  did  not  $fet  up  a  cause  of  action  was  held  not' a  fiaittl'- 
order.   This  court  cited  at  great  length  the  decision  of  Mr.  Justice 
Cartwright  in  Chicap:o  Portrait  Co.  v.  Chicago  Crayon  Co..  217  HI. 
200,  where  in  a  case  involving  a  demurrer  the  court  sustained  the 
demurrer  and  dismissed  the  suit,  which  was  helld  not  to  be  a 
final  order.   From  the  discussion  of  the  problem  in  the  Aetna 
Plywood  case,  supra,  it  is  clear  that  the  order  entered  by  the 
court  below  in  this  proceeding  was  not  final.   This  court  does  not 
have  Jurisdiction.   The  appeal  will  be  dismissed. 

APPEAL  DISMISSED. 
FRIEND,  P.  J.,  and  BURKE,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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FRANCES  CIRI&NANI, 

) 

Plaintiff  -  Appellee, 

V. 

) 
) 
) 
) 
) 
) 
) 
) 

ABERNATHY  GAB  COMPANY,  an  Illinois 
corporation,  a/k/a  ALERT  CAB  COMPArfs 

Defendant  =  Appellant, 

BURKE  E„  BRADNER, 

) 

) 

) 

Defendant  -  Appellee, 

^ 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 

19  I./^S??"^ 

MR„  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  a  personal  Injury  action,  with  verdict  and  judg- 
ment for  plaintiff  against  both  defendants  for  $1500.   The  Abernathy 
Cab  Company,  after  judgment,  moved  to  strike  the  words  "a/k/a  Alert 
Cab  Company"  from  the  verdict.   The  trial  court  denied  the  motion 
and  the  only  question  before  us  on  appeal  is  the  correctness  of 

this  ruling. 

In  the  record  before  us  on  appeal,  however,  there  is  no 

report  of  the  proceedings  below,  ¥e  therefore  have  no  basis  upon 
which  we  can  determine  whether  or  not  there  was  evidence  submitted 
which  would  justify  inclusion  of  the  words  "a/k/a  Alert  Cab  Company, " 
and  therefore  we  must  presume  that  there  was  testimony  sufficient 
to  uphold  the  ruling  of  the  trial  court,  Shoup  v.  Alexander  Motor 
Garage  Co. ,  333  111,  App.  ^6.   See  Lukas  v.  Lukas.  381  111.  429, 
and  Knecht  v.  Slneos.  376  111.  586. 

Appellant  contends  that  Rule  2,  section  25  (3)  of  the 
Civil  Practice  Rule©  of  the  Munieipal  Court  of  Ghi©ago  applies  here. 
That  rule  pertains  to  the  joinder  of  "naw  parties,**  and  Is  not 
applicable  here  since  In  presuming  that  the  order  of  the  court  below 
was  Justified  by  the  evidence  we  must  necessarily  presume  that  Alert 
Cab  Company  was  not  a  ""new  party.""  The  order  is  affirmed, 

AFFIRMED, 

LEWS,    P.J,    AND  MURPHY,    J.,    CONCUR. 
ABSTRACT  ONLY, 
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TONY  RISTEN,  Adininiatrator  of  th©      ) 

Estate  of  JOSEPH  RISTEN,  Deceased,      )    APPEAL  FROM 

and  THERESA  RISTEN,  I 

) 
Appellees,       )      CIRCUIT  COURT, 

) 
V.  ) 

) 
CHICAGO  TRANSIT  AUTHORITY,  a  Municipal  ) 
Corporation, 


COOK  COUNTY, 


Appellant.       ]      19  I.A^5  78 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action  with  verdict  and  Judg- 
ment for  both  plaintiffs.   Defendant  seeks  a  new  trial,  contending 
that  the  verdict  Is  against  the  manifest  weight  of  the  evidence, 
and  that  the  court  erred  in  refusing  an  instruction. 

An  automobile,  being  driven  east  on  79th  Street  by 
plaintiff,  Theresa  Risten,  eolllded  with  a  northbound  Stony  Island 
Avenue  CTA  bus,  at  about  6s0O  P.Mo  ©n  October  21,  1952,  in  th® 
intersection  of  three  h@avily  traveled  Chieago  streets— 79th 
Street,  Stony  Island  Avenue  and  South  Ghl©ago  Avenue.  Both 
Theresa  Risten  and  Joseph  Risttn,  her  father-in-law,  passenger  in 
the  car,  were  injured.  He  died  from  other  causes  before  trial, 
79th  Street  is  a  100-foot  paved  highway,  running  east  and  west. 
Stony  Island  Avenue  is  approximately  300  feet  wide,  and  runs 
north  and  south,  and  has  ten  traffic  lanes — six  north  and  four 
south.   South  Chieag©  Avenu©  runs  northwest  and  southeast  and, 
at  an  angle,  Intersects  Stony  Island  and  79th  Street  at  their 
intersection.   There  are  traffic  control  lights  at  the  intersection. 
The  weather  was  good,  the  pavement  dry^  and  it  was  still  daylight. 
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Defendant  contends  that  the  manifest  weight  of  the 
evidence  shows  that  the  accident  was  caused  by  the  negllgenee  of 
Theresa  Rlsten,  and  that  the  bus  driver  was  not  negligent. 

The  principal  facts  In  dispute  ares   (1)  Whether  Theresa 
entered  the  Intersection  on  the  green  lights  (2)  Who  hit  whoaf; 
and  (3)  Was  the  bus  in  motion  at  the  time  of  Impact? 

The  four  occurrenes  witnesses  were?   (for  plaintiff}  a 
traffic  policeman  on  duty  at  the  intersection;  Theresa  Rlsten; 
(for  defendant)  the  bus  driver;  and  a  bus  passenger. 

Theresa  testified  she  had  stopped,  before  entering  Stony 
Island,  for  a  red  traffic  light,  eontrolling  eastbound  79th  Street 
traffic.   There  were  two  or  three  other  cars  ahead  of  her,  and  on 
the  green  light  she  followed  the  other  cars  east  into  the  inter- 
section.  She  intended  going  southeast  on  South  Chicago  Avenue, 
and  as  she  started  to  turn  to  so  proceed,  the  left  front  fender 
of  the  bus  struck  the  left  front  fender  of  her  ear.   The  bus  was 
in  motion  at  the  time  of  impact.   She  saw  the  traffic  officer  o||> 
the  south  part  of  79th  Street^  stopping  northbound  Stony  Island 
Avenue  traffic  with  his  right  hand,  and  he  had  his  left  hand 
up  in  the  air,  standing  still.  «'  ♦  ♦  ♦  this  bus  came  out  and  struck 
me  in  the  front.   The  only  time  I  ieen  the  bus  was  when  he  came 
and  hit  me.  When  I  first  saw  the  bus,  it  was  about  five  feet 
away  from  me, " 

The  traffic  officer  testified  he  was  the  only  police 
officer  in  charge  of  the  intersection  at  that  time,  and  that 
traffic  was  heavy.   He  was  stationed  just  south  of  79th  and  in 
the  middle  of  Stony  Island  Avenue.   He  noticed  the  Rlsten  ear 
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approaching,  going  eastj,  and  tooted  his  whistle  and  held  out 
his  hand  to  try  and  stop  the  northbound  traffl©,  ""figuring  that 
the  party  would  not  get  through.   I  hel;^  up  the  northbound 
traffic  on  my  rights  on  Stony.   There  is  about  five  or  six  lanes 
of  traffic  there.  *  *  *And  the  bus^they  wer©  waiting  and  it 
seems  they  juat  come  together.   The  car  going  east  was  in  motion 
at  the  time  of  impact"  but  the  bus=-I  think  they  were  held  upj 
1   am   not  positive  of  that.   I  could  not  say  whether  the  bus  was 
in  motion  or  stopped  at  the  moment  of  impact.  *  »  *  The  bus  was 
right  by  the  curb  of  Stony  Island,  the  right-hand  curb  going 
north.  *' 

The  bus  driver  testified  that  he  stopped  15  feet  south 
of  where  South  Chicago  and  Stony  Island  meet  and  took  on  four 
passengers.  The  light  was  red  for  the  northbound  Stony  Island 
traffic,  and  when  the  light  turned  green,  *1   looked  around  to 
see  if  there  was  any  traffic  coming  from  any  direetlon.   I  eould 
not  see  nobody,  so  I  proceeded  a©ross  th®  street.   I  had  traveled 
about  thirty  feet.   I  w&g  In  the  middle  of  South  Ghicag©  Ave., 
when  I  noticed  a  car  coming  t©  the  left  of  me,  #  *  «  I  stopped 
my  bus  immediately.  And  just  about  that  tlme==>maybe  about  on© 
second  from  the  time  I  had  the  bus  stopped,  she  ran  into  th©  sid® 
of  the  bus.  «  *  *  I  did  not  see  him  (police  officer)  before  the 
accident. " 

The  bus  passenger  had  boarded  the  bus  at  79th  and 
Stony  Island.   She  testified  th©  bus  entered  the  Intersection 
on  the  green  light.   She  saw  the  Risten  automobile  when  it  was 
"■approximately  half  way  between  the  west  side  of  Stony  Island 
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and  th®  east  side.   It  was  in  motion.  When  I  first  observed  the 
automobile,  the  front  end  of  the  bus  was  about  half  way  across 
South  Chicago  Ave.   As  to  what  was  the  next  thing  that  happened, 
the  bus  driver  must  have  seen  It  too,  because  he  slammed  on  the 
brakes  and  stopped  the  buso  «  «  *  The  bus  was  standing  when  the 
automobile  came  in  contact  with  it.'^ 

In  order  for  a  verdict  to  be  contrary  to  the  manifest 
weight  of  the  evidence,  where  the  evidence  is  conflicting,  as  in 
the  instant  case,  an  opposite  conclusion  must  be  clearly  evident,. 
(Griggas  V.  Glauson,  6  111.  App.2d  412,  419.)   It  is  not  th® 
province  of  this  court  to  disturb  the  verdicts  of  Juries  on 
questions  of  fact,  unless  they  are  clearly  and  palpably  erroneous, 
Thomas  v.  Smith.  11  111.  App,2d  310. 

In  examining  the  evidence,  w©  find  no  one  who  conte®* 
verted  Theresa  Rlsten's  testimony  that  she  entered  the  inter- 
section on  the  green  light.  The  traffic  offlear  stopped  the 
northbound  Stony  Island  traffic  to  permit  her  to  get  through,  in 
order  to  prevent  an  accident,  but  he  did  not  say  that  she  entered 
the  intersection  on  a  red  light,  nor  was  he  questioned  about 
It  by  either  side.  The  jury,  reasonably,  could  have  Inferred 
that  if  she  had  violated  the  red  light,  the  traffic  officer  would 
have  mentioned  It  In  his  testimony,  because  he  must  have  been 
watching  her  from  the  time  she  entered  the  intersection,  as, 
because  of  her,  he  held  up  the  northbound  traffic. 

The  bus  driver,  before  proceeding  on  his  green  light, 
looked  to  see  if  there  was  any  traffic  "coming  from  any  direction,  *' 
but  failed  to  see  the  traffic  officer  who  was  ahead  of  him  on  his 
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left.  He  traveled  30  feet  into  the  intersection,  when  he  noticed 
a  car  coming  from  his  left  and  going  east.   The  bus  passenger 
first  observed  the  Rlaten  ear  when  it  was  about  half  way  between 
the  west  and  east  sides  of  Stony  Island  Avenue.   Neither  she  nor 
the  bus  driver  gave  any  testimony  about  east  and  west  traffic 
lights.  We  believe  the  jury  could  easily  have  decided  that  Theresa 
Risten  entered  the  intersection  on  the  green  light. 

As  to  the  physical  fact  of  "who  hit  whom,"  and  as  t© 
whether  or  not  the  bus  was  in  motion  at  the  time  of  impact, 
TherejBa  Risten  testified  that  both  vehicles  were  in  motion  and 
the  bus  hit  her.   The  bus  driver  testified  he  had  stopped  for 
about  one  second  and  the  Risten  car  ran  into  the  side  of  the  bus. 
The  traffic  officer  was  interrogated  extensively  on  both  points 
and  could  not  say  whether  the  bus  was  in  motion  or  stopped  at 
the  moment  of  impact,  "and  it  seems  they  Just  come  together."' 
The  bus  passenger  said  the  bus  was  stopped  when  the  automobile 
came  in  contact  with  it.   Therefore,  as  to  these  two  controverted 
points,  we  have  one  disinterested  witness  supporting  defendant's 
theory,  i.e.,  that  the  bus  was  hit  while  stopped,  and  one  dis- 
interested witness  watching  the  entire  occurrence,  who  could 
not  sustain  it. 

We  agree  with  defendant's  contention  that  the  number 
of  credible  disinterested  witnesses  and  the  physical  facts  are 
important  Inpassing  on  the  weight  of  the  evidence  and,  in  prepBX 
cases,  can  be  controlling,  but  we  do  not  believe  they  are  con- 
trolling factors  in  this  case. 
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It  Is  a  common-day  occurrence  In  congested  areas  to  see 
vehicles  enter  an  intersection  on  a  green  light  and,  because  of 
heavy  traffic  conditions,  be  unable  to  traverse  the  intersection 
before  the  traffic  lights  change  the  flow  of  traffic.  The  inter- 
section in  question  is  unusually  large  and  complicated,  and  the 
Jury  could  have  believed  that  Theresa  Risten  started  east  to 
cross  Stony  Island  on  the  green  light,  and  under  heavy  traffic 
conditions  had  not  reached  a  distance  sufficient  for  her  to  turn 
southeast  into  South  Chicago  Avenue  when  the  north  and  south 
traffic  light  turned  green.  The  bus  driver  was  in  the  tenth  and 
last  lane  which  she  would  have  to  cross.  Five  of  the  six  north- 
bound lanes  had  obeyed  the  traffic  policeman's  signal.  The  Jury 
may  have  found  it  difficult  to  believe  the  bus  driver  did  not 
see  the  signals  of  the  traffic  officer.   The  Jury  might  have  con- 
cluded that  the  bus  driver  was  negligent  in  proceeding  into  the 
intersection  when  the  intersection  was  not  yet  clear  of  east  emd 
west  traffic,  even  though  he  had  the  green  light,  and  that  Theresa 
Risten  was  not  negligent  in  entering  the  Intersection  on  a  green 
light,  with  a  traffic  officer  on  duty,  whose  signals  were  not 
obpyed  by  the  bus  driver.  We  do  not  believe  this  to  be  a  case 
in  which  an  opposite  conclusion  to  that  of  the  Jury  is  clearly 
evident.  Therefore,  the  verdict  is  not  against  the  manifest 
weight  of  the  evidence. 

Defendant  contends  that  it  was  error  for  the  court  to 
refuse  its  instruction  No,  1,  which  purported  to  state  defendant's 
theory  of  the  case,  as  based  upon  the  evidence.  We  have  examined 
the  instruction  and  find  that  it  contains  a  statement  not  based 
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on  the  evidence,  particularly,  «  •  ♦  «  she  has  no  right,  as  a 
matter  of  law,  when  she  sees  a  green  light  ahead  to  approach 
the  intersection  and  without  reducing  speed,  proceed  through  It 
in  an  attempt,  to  beat  the  light." 

The  only  testimony  on  this  phase  of  the  case  was  by 
Theresa  Rlsten,  which  was  that  she  had  stopped  for  a  Stony  Island 
Avenue  red  light,  waited  until  it  changed  to  green,  and  then 
proceeded  to  cross.   There  was  no  testimony  tending  to  prove  that 
she  tried  to  beat  the  light  or  that  she  approached  and  proceeded 
through  the  Intersection  without  reducing  speed.   No  other  witness 
gave  any  testimony  as  to  the  color  of  the  traffic  light  or  her 
speed  on  entering  the  intersection.  We  believe  the  court  did  not 
commit  error  in  refusing  the  instruction.  We  have  examined  all 
of  the  instructions  given  the  Jury  and  believe  it  was  properly 
Instructed. 

For  the  reasons  given,  the  Judgment  is  affirmed. 

AFFIRMED. 
LEWE,  P.J. ,  AND  KILEY,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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STATF  OF  ILLINOIS 
APPELLATr  COURT 
THIBD  DISTRICT 

General  Nc.  10201 

People  of  the  ?tate  of  Ullriols, 

Plaint Iff -Defend ant  in  Error, 

vs. 
Alfred  Dennlss, 

Defendant-Plaintiff  in  Error. 

Eoeth,  -.J. 


Agenda  1 


Error  to  County 
Court  of 
Sangamon  County 
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Plaintiff  in  error  •'^as  convicted  by  a  Jury  of  operating 
a  motor  vehicle  while  under  the  influence  of  intoxicating  liquor. 
He  filed  a  post  trial  jEction  to  set  aside  the  verdict  or  in  the 
alternative  for  a  nev7  trial.   This  motion  was  denied  by  the  trial 
court  and  plaintiff  in  error  has  sued  out  this  writ  cf  error  to 
review  the  judgment  of  the  trial  court. 

The  only  specific  ground  tc  set  aside  the  verdict  or  in 
the  alternative  for  a  new  trisl,  assi~ned  in  the  post  trial  rr'otion, 
is  that  the  court  erred  in  giving  People's  instruction  i'>lo.  ^. 
Likewise,  in  this  court  this  is  the  only  error  assigned  and  argued. 
However,  the  abstract  reveals  that  a  number  of  other  instructions 
were  riven  on  behalf  of  the  "eople.   Also  instructions  were  given 
on  behalf  of  plaintiff  in  error.   'ith  the  exception  of  People's 
instruction  No.  ^,  no  other  instructions  are  set  forth  In  the 
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abstract  of  plaintiff  in  error. 

It  is  the  well  established  rule,  that  error  cannot  be 
predicated  upon  the  gix'-lng,  refusal,  or  modlf Icaticn  of  certain 
Instructions  unless  all  instructions  which  were  p;lven  and  tendered 
are  completely  set  forth  in  the  abstract  and  unless  the  abstract 
shows  who  offered  the  instructions  concerning  which  error  is 
assigned.   People  vs.  3ybee .  9   111.  23  21^^,  13?  K.F.  2d  251; 
People  vs.  Vjckers.  3?6  111.  290,  157  '^^E.  205. 

Accord  in>?;ly  the  Judgment  of  the  County  Court  of  SangaBion 
County  Is  affirmed. 

Aff  irtsed. 

Reynold R,    J.,   anri   Carroll,    J.,    concur. 
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